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QUESTIONS PRESENTED 

In the opinion of appellant, the questions presented oiIl this 
appeal are: 

1. Was appellant, a probationary co-pilot on furlough, 
in a “position in the employ’’ of appellee when he entered 
the armed services so as to be entitled to reemployihent, 
after honorable discharge, pursuant to the Selective Train¬ 
ing and Service Act of 1940, in view of the fact that hq was 
furloughed and on two occasions recalled by appellee in 
the order of his position on the seniority roster, and the 
further fact that his name was not only retained on| the 
seniority roster for over a year after his induction,! but 
actually advanced due to the normal attrition due to sujch a 
system ? 

2. Did appellant, as a probationary co-pilot, occupy a 
position “other than temporary” with appellee within! the 
meaning of that term as used in the Selective Training and 
Service Act of 1940 in view of the facts that: he was advised 
that the position was permanent when originally employed; 
the nature of the position is permanent (with a temporary 
bad weather seasonal lay-off during the winter months); 
and persons in the same position, who were not foreclosed 
from responding to appellee’s recall from furlough, are now 
permanent employees? 

3. Is the instant case controlled by this court’s opinion 
in Edwards v. Capital Airlines , 84 U. S. App. D. C. 346, 176 
F. 2d 755 (1949), cert, denied, 70 S. Ct. 188 (1949), notwith¬ 
standing the fact that Edwards and Young were both “per¬ 
manently released” from the service of appellee at the time 
they entered the armed service, whereas appellant was 
merely on “furlough” due to a temporary seasonal reduc¬ 
tion in force? 

4. Should summary judgment be granted on the basis of 
Findings of Fact and Conclusions of Law entered upon the 
denial of a motion for preliminary injunction, which Find¬ 
ings of Fact are based solely upon a single ex parte affidavit 
of one of appellee’s employees, where there exist substantial 
and genuine questions in respect of material issues of fa^t? 
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Umteb States Court of Appeals 

foe the District of Columbia Circuit 


No. 10848 

Robert L. Barbee, appellant 

v. 

Capital Airlines, Inc., appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL statement 

This court has jurisdiction of the instant appeal) by 
virtue of 28 U. S. C. 1291. 

STATEMENT OF THE CASE 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia granting ap¬ 
pellee ’s 1 motion for summary judgment. 

The complaint, filed pursuant to Section 308 of Title 50, 
United States Code, commonly referred to as the Selective 
Training and Service Act of 1940, sought to compel the 
defendant, Capital Airlines, Inc., to reinstate plaintiff (ap¬ 
pellant) in his former position as a co-pilot with defendant 
company (R. 11). 2 

1 For convenience the parties will hereinafter be referred as 
they appeared in the trial court. 

2 Record page numbers are indented at left margin of Joint Ap¬ 
pendix. 
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The undisputed facts, as shown by the pleadings and 
affidavits, are as follows: 

Plaintiff, Robert L. Barbee, was first employed by de¬ 
fendant, Capital Airlines, Inc., (sometimes hereinafter re¬ 
ferred to as Capital) as a probationary co-pilot on July 15, 
1946 (R. 11, 15). Subsequently, after approximately five 
and one-half months as a probationary co-pilot, Barbee 
received a letter from Capital dated January 2, 1947, stat¬ 
ing in part as follows: 

“It is with regret that I must inform you that, due 
to your position in the Seniority System of the Com¬ 
pany, it is necessary to place you on furlough until fur¬ 
ther notice. This furlough will take effect as of Janu- 
uary 6, 1947. ... I take this action with great 

reluctance and hope that you will keep in touch with us 
so that you may be put back on our payroll as soon as 
business permits” (Emphasis supplied) (R. 154). 

At this time, as of January 6, 1947, Barbee was No. 333 
on the seniority roster. All men junior to him on the 
seniority roster, i.e., men with less seniority than he had 
at the time, had been placed on furlough prior to the time 
Barbee was placed on furlough (R. 155). 

On March 19,1947, Barbee was recalled to active duty by 
the United States Air Force (R. 154). Still later, Barbee 
received another letter from Capital dated March 31, 1947, 
which stated in part as follows: “As you probably know 
men were furloughed down to number 271 but we have 
brought several of them back. I hope this is the beginning 
of getting all the fellows back” (R. 154). 

On May 14, 1947, Barbee received the following telegram 
from Capital Airlines: “Are recalling 28 co-pilots approxi¬ 
mately June 1st. Rewire immediately whether or not you 
will report. Will advise definite date as soon as informa¬ 
tion available.” Barbee was recalled in accordance with his 
position on the seniority list. None of the co-pilots junior 
to him in seniority were recalled before he was recalled. 
In response to Capital’s wire of May 14,1947, Barbee wired 
as follows: “Your telegram dated 14 April 1947 subject, 
recall, received. Was recalled active duty A. A. F. 19 
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March 1947. Date of release uncertain. Will repotft for 
co-pilot duty immediately upon release from A. A. F.” 3 
(R. 155) 

Barbee’s name appeared on the seniority roster dated 
July 1, 1947, more than a month after the above referred 
to wire. Barbee’s name also appeared on the seniority 
roster of January 1,1948. In fact, his name had progressed 
on the seniority roster due to the normal attrition incident 
to such a system. (R. 155) 

On May 1, 1948, some sixteen months after he was 
inallv furloughed, Barbee was again recalled by 
through the following telegram: “Anticipating 
May 12th. Rewire collect whether or not interested, 
response to that message, Barbee wired Capital on 
1948 as follows: “Received telegram. Unable to o 
release from Air Force due to critical shortage of 
officers. Will contact you immediately upon release 
active duty. Thank you.” (R. 155) 

On January 6, 1950, Barbee was honorably 
from the United States Air Force. On Januarv 7, 
applied for reinstatement to his former position with 
tal. This application was denied. Barbee has at all 
here pertinent been a duly qualified and licensed pile 
156) 

Barbee has never received any notice from Capital stating 
that he was dismissed from employment. (R.155) Such 
a notice of dismissal is required by Section 28(A)(1) of 
the collective bargaining agreement between the defendant 
and the Airline Pilots Association which was in effect at 
the time Barbee was furloughed. (R. 33) 

Prior to the time Barbee was employed by Capital, he 
had a permanent position with an air transport company. 
(R. 156) Upon representations of defendant that his posi¬ 
tion 'with Capital would be permanent, and further that be¬ 
cause of the company’s expansion program, it was yery 
probable that he would be “checked out” as a captain wjthin 

n The date of “14 April 1947” is apparently in error. It should 
have read “14 May 1947.” (See Barbee’s affidavit dated Augilst 3, 
1950, R. 155.) 
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a year, Barbee left his permanent position in California and 
moved his family East, at considerable expense to himself, 
in order to accept the position offered him by Capital. 
(R. 156) 

Plaintiff filed a motion for a preliminary injunction, 
which was denied on June 28, 1950. (R. 13, 122) Findings 
of fact and conclusions of law were entered by the trial 
court upon the denial of this motion. (R. 121, 122) They 
recited that plaintiff, at the time he entered the Armed Ser¬ 
vices, had been “released” from employment by Capital 
“by being notified that he was furloughed,” and that there¬ 
fore he did not “leave the service of defendant to enter the 
Armed Services”; and also that the position plaintiff held 
while employed by Capital was “temporary”; and for these 
reasons concluded that plaintiff was not entitled to reem¬ 
ployment pursuant to the Selective Training and Service 
Act. (R. 121,122) 

Capital then filed an answer and thereafter, relying upon 
the findings of fact and conclusions of law already en¬ 
tered, moved for Summary Judgment. (R. 117, 126) This 
motion was granted on October 3, 1950, the trial court’s 
order stating that “there is no genuine issue as to any 
material fact” and further that Capital “is entitled to a 
judgment as a matter of law, upon the basis of Edwards and 
Young v. Capital Airlines, Inc., 84 App. D. C. 347, 176 F. 
2d 755.” (R. 157) 


STATUTE INVOLVED 

The pertinent portions of the statute involved read as 
follows: 50 U. S. C. 308: 

“§ 308. Service and health certificates; employment 
and reemployment provisions; voting during service 

(a) Any person inducted into the land or naval 
forces under this Act for training and service, who, 
in the judgment of those in authority over him, satis¬ 
factorily completes his period of training and service 
under section 3(b) [section 303(b) of this Appendix] 
shall be entitled to a certificate to that effect upon 
the completion of such period of training and service 
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(b) In the case of any such person who, in ordpr to 
perform such training and service, has left or leaves 
a position, other than a temporary position, irj the 
employ of any employer and who (1) receives such 
certificate, (2) is still qualified to perform the djuties 
of such position, and (3) makes application for re¬ 
employment within ninety days after he is relieved 
from such training and service or from hospitalization 
continuing after discharge for a period of not fnore 
than one year- 

• • • 

“(B) if such position was in the employ of a pri¬ 
vate employer, such employer shall restore such 
person to such position or to a position of like sen¬ 
iority, status, and pay unless the employer’s cir¬ 
cumstances have so changed as to make it impos¬ 
sible or unreasonable to do so; 

# # # 

“(e) In case any private employer fails or ref (uses 
to comply with the provisions of subsection (b) or 
subsection (c), the district court of the United Stfates 
for the district in which such private employer main¬ 
tains a place of business shall have power, upon the 
filing of a motion, petition, or other appropriate plead¬ 
ing by the person entitled to the benefits of such pro¬ 
visions, to specifically require such employer to comply 
with such provisions, and, as an incident thereto, to 
compensate such person for any loss of wages or bene¬ 
fits suffered by reason of such employer’s unlawful 
action. The court shall order a speedy hearing in any 
such case and shall advance it on the calendar. Upon 
application to the United States district attorney or 
comparable official for the district in which such pri¬ 
vate employer maintains a place of business, by any 
person claiming to be entitled to the benefits of duch 
provisions, such United States district attorney or 
official, if reasonably satisfied that the person so apply¬ 
ing is entitled to such benefits, shall appear and aci; as 
attorney for such person in the amicable adjustment 
of the claim or in the filing of any motion, petition! or 
other appropriate pleading and the prosecution thereof 
to specifically require such employer to comply ^dth 
such provisions: Provided, That no fees or court cd>sts 
shall be taxed against the person so applying for such 
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benefits. . .” c. 720, §8, 54 Stat. 890, September 16, 
1940, as amended July 28, 1942, c. 529, § 2, 56 Stat. 724, 
as amended, December 8, 1944, c. 548, § 1, 58 Stat. 798; 
and as amended June 29, 1946, c. 522, § 1, 60 Stat. 341. 

SUMMARY OF ARGUMENT 

The trial court erred in granting defendant’s motion for 
summary judgment for the reason that there exist substan¬ 
tial and genuine questions as to material issues of fact. 

Plaintiff can establish by competent evidence that he left 
a “position in the employ” of Capital to enter the United 
States Air Force. Plaintiff was on furlough at the time of 
his induction. Both the Selective Training and Service Act 
and the judicial decisions interpreting it indicate that an 
employee who enters the armed services while on furlough 
is entitled to reemployment. 

Plaintiff can establish by competent evidence that the 
position he occupied with Capital was “other than tem¬ 
porary.” Plaintiff was advised when employed that the 
position was permanent. He left a permanent position and 
moved his family across the country at considerable expense 
to himself in order to accept the position wfith Capital. It 
is the real nature of the position and the understanding be¬ 
tween the parties which govern whether a position is 11 other 
than temporary.” The nomenclature used in a collective 
bargaining agreement to denote a position cannot be the 
controlling criteria in judging a statutory term. A position 
is “other than temporary” notwithstanding an annual 
seasonal lay-off, if the other aspects of the employment 
relationship indicate no fixed short duration term of em¬ 
ployment was anticipated. 

The decision of this court in the Edwards case is not 
controlling here. There are material differences of fact. 
Young and Edwards were dismissed, discharged and “per¬ 
manently released” from employment by Capital. Barbee 
was “furloughed” with regret, and recalled on two occa¬ 
sions. 

The Findings of Fact and Conclusions of Law are im¬ 
proper, not supported by evidence and contrary to the facts 
and the law. Summary judgment based upon them should 
not have been granted. 


7 


ARGUMENT 

I 

This is an action brought by the plaintiff pursuant to 
Section 308 of Title 50 (commonly referred to as the Selec¬ 
tive Training and Service Act of 1940) seeking to ccfmpel 
the defendant Capital Airlines, to restore the plaintiff to 
the position which he formerly occupied as a “probationary 
co-pilot” with defendant company. The applicable pro¬ 
vision of the statute reads as follows: 

“(b) In the case of any such person who, in order to 
perform such training and service, has left or leases a 
position, other than a temporary position, in the employ 
of any employer and who (1) received such certificate, 
(2) is still qualified to perform the duties of said posi¬ 
tion, and (3) makes application for reemployment with- 
in ninety days after he is relieved from such training 
and service or from hospitalization continuing ^ifter 
discharge for a period of not more than one year . . . 

* m • # 

“(B) If such position was in the employ of a 
private employer, such employer shall restore 
such person to such position or to a position of 
like seniority, status, and pay unless the employ¬ 
er’s circumstances have so changed as to njake 
it impossible or unreasonable to do so.” 50 
U. S. C. 308 (b) 

There appears to be no dispute in this case about the fact 
that (1) Barbee was a probationary co-pilot of Capital Air¬ 
lines from July 15,1946 until January 6,1947, at which time 
he was placed on furlough; (2) that Barbee entered'the 
United States Air Force on March 19, 1947 and was honor¬ 
ably discharged therefrom on January 6, 1950; (3) that 
Barbee is still qualified to perform the duties of the position 
which he formerly occupied with Capital; (4) That he made 
proper and timely application for reemployment with Capi¬ 
tal within ninety days after his discharge; and (5) that 
Capital, as a private employer, has not had such changed 
circumstances as to make it impossible or unreasonable to 
reemplov Barbee. 

Upon denying plaintiff’s motion for a preliminary in- 
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junction, acting solely upon the affidavit of one of defend¬ 
ant’s employees, and without giving plaintiff’s counsel op¬ 
portunity to be heard in respect of the impropriety of such 
findings and conclusions, the trial court entered findings 
of fact and conclusions of law which are in substance as 
follows: (1) that Barbee did not leave a position in the em¬ 
ploy of Capital in order to perform military service and 
(2) that Barbee’s position with Capital was a temporary one 
and that, therefore, Barbee is not entitled to reemployment 
under the Act. Thereafter, relying upon the Findings of 
fact and conclusions of law already entered and upon this 
court’s opinion in Edwards v. Capital Airlines, 84 U. S. 
App. D. C. 346,176 F. 2d 755 (1949), cert, denied, 338 U. S. 
885 (1949), the trial court granted defendant’s motion for 
summary judgment. Plaintiff will attempt in this brief to 
demonstrate that there exists a substantial question as to 
the material facts of (1) whether plaintiff left a position 
in the employ of Capital in order to perform military serv¬ 
ice and (2) whether Barbee’s position with Capital was a 
temporary one. Barbee here contends that since substantial 
questions of fact did exist, the trial court was in error in 
granting summary judgment. In addition, a third section 
of this brief is devoted to the distinguishing features be¬ 
tween the instant case and the Edwards case relied upon by 
the court below. 


I 

Plaintiff Left a Position in the Employ of Capital to Perform 

Military Service 

Plaintiff contends that there exists a substantial question 
of fact in respect of whether he left “a position ... in 
the employ” of Capital in order to perform military service. 

At the outset, it might be well to point out what a posi¬ 
tion on the seniority roster means: first and foremost, the 
right to retain employment until all those with less seniority 
are laid off; secondly, the right to be recalled after a lay-off, 
before anyone with less seniority is recalled; thirdly, the 
choice of flying time, i.e., whether days or nights, etc., and 
fourthly, the choice of runs, i.e., the choice of the cities from 
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which and to which, within limits, a pilot desires to fly. 
These and many more items are primarily governed by a 
pilot’s position on the seniority roster. It is that position 
on this roster, together with whatever benefits thereby ac¬ 
crue to him because of that position, to which Barbee now 
seeks to be restored. lie here contends that the Selective 
Training and Service Act was designed to and does protect 
his position on the roster, and also that although on “fur¬ 
lough” status, he was stili in a “position in the employ” of 
Capital at the time he entered the service. 

The collective bargaining agreement between Capital and 
the pilots provides in part as follows: 

“Sec. 27(a). A pilot who is released from the service 
of the company due to reduction in force and who is sub¬ 
sequently reemployed shall retain his seniority to the 
time of release but shall not accrue seniority after re¬ 
lease unless and until he is reemployed. Such pilot, 
if he keeps the company advised of his address, will be 
reemployed in the order of his seniority, provided the 
company finds his flying ability and physical conditions 
still meet the required standards. The right of prefer¬ 
ence in reemployment shall expire at the end of one 
year from the date of release.” (Emphasis supplied) 
(R. 33) 

Plaintiff’s contention, which he proposes to prove by com¬ 
petent evidence at the trial, is that he was furloughed due 
to a reduction in force because of a temporary seasonal 
lay-off; that he was, according to the Agreement, entitled 
to a preferential right to reemployment because of his 
position on the seniority roster; that this right existed for 
one year; that he was recalled within that year, but could 
not respond because of his military service. It is his posi¬ 
tion in the employ of Capital and on the seniority roster 
which entitled him to the preferential right of recall which 
Barbee, because of his military service, was temporarily 
foreclosed from accepting, and to which he now seekjs to 
be restored. In this action he is attempting to step back 
on the seniority escalator at the niche he would have oc¬ 
cupied but for his military service. As the Supreme Court 
stated in Fish gold v. Sullivan Corp., 328 U. S. 275 (19j46): 
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. . thus he does not step back on the seniority 
escalator at the point he stepped off. He steps back 
on at the precise point he would have occupied had 
he kept his position continuously during the war.” 
328 U. S. at 284-85. 

Defendant contended in the trial court, and the trial 
court found that a person on furlough does not occupy 
a position in the employ of a company. If defendant’s 
position and the trial court's ruling is to prevail, the 
following would be a logical result: A man could work 
for twenty years for a company and obtain a high 
position on the seniority roster, and then lose that 
position and be denied restoration to it because he was 
called to active duty during a period of temporary 
lay-off. For instance, if a steel company for which he 
had been working for many years had to lay off men for 
a week because of a shortage in coal, he w’ould be denied 
reemployment and deprived of his position on the seniority 
roster if inducted into the Army during that week, wiiereas 
had he been actually on the job at the time of induction, 
he would be entitled to his old position (plus accrued 
seniority) after discharge. This would obviously be an 
unreasonable result. Clearlv the Selective Training and 
Service Act was designed to protect men who responded 
to their country’s call from such an unjust and unreason¬ 
able result. As stated in the Fishgold case, 

“His position exists though no work is then available. 
The slackening of work which causes him to be laid 
off by operation of a seniority system is neither a re¬ 
moval or dismissal or discharge from the ‘position’ 
in any normal sense.” 32S U. S. at 288. 

Of course, this analogy is not without limitation. For in¬ 
stance, if the lay-off were a “permanent” one, it could not 
be said that the Act provides the veteran with any greater 
rights than he had at the time of his induction. However, 
plaintiff here contends that when the lay-off or furlough 
is merely a temporary one (wdiich he proposes to prove 
upon a trial of the issues), one which obviously contem- 
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plates reemployment, the position on the seniority [roster 
is protected by the Act. 4 

The Supreme Court of the United States has described 
a person who has been laid off by operation of a seniority 
system as one still retaining a “position” in the ejnploy 
of his employer. In Fishgold v. Sullivan Corp., §upra, 
the Supreme Court was considering the following prob¬ 
lem: Fishgold, a veteran, within a year after h^ had 
been reemployed by Sullivan Drydock Corporation, was 
laid off on furlough, in accordance with his position 
on the seniority roster, due to a temporary reduction in 
force. He claimed that, since the Selective Training and 
Service Act states that he should not be discharged without 
cause for one year after reemployment, he was entitled! to be 
continued in active employment and not laid off while |other 
persons, non-veterans, were continued in employment^ not¬ 
withstanding the fact that such persons had more seniority 
than Fishgold (even including the seniority which he 
had been allowed to accumulate while in service). Accord¬ 
ingly, Fishgold sued for a money judgment for the lc^ss of 
wages during the period of his lay-off. In denying him 
relief, the Supreme Court discussed the questioji of 
furlough. It stated in part as follows: 

“Discharge normally means termination of the em¬ 
ployment relationship or loss of a position. Jn com¬ 
mon parlance and in industrial parlance a person who 
has been laid off by operation of a seniority sy\stem 
and put on a waiting list for reassignment would 
hardly be considered as having been ‘discharged.’ 
There are three terms used in $8(c) which relate to furi¬ 
ous types of cessation of work—a ‘furlough,’ a ‘leave 

4 Obvious indications of the temporary nature of plaintiff’s fur¬ 
lough are disclosed by the following facts which are already in the 
record: 

1. Capital’s original letter of January 2, 1947, advising Bar¬ 
bee of his furlough, also stated: “I take this action with great 
reluctance and hope that you will keep in touch with us solthat 
you may be put back on our payroll as soon as business 
permits.” (Emphasis supplied.) (R. 154.) 

2. Barbee’s actual recall by Capital both on May 14, 1947 
and again on May 1, 1948. (R. 154, 155.) 

Other evidence of a similar character tending to establish the 
temporary or seasonal-character of the furlough can be produced 
at a trial of the issues. 
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of absence’ and a discharge. A furlough is not con¬ 
sidered a discharge. It is a form of lay-off. So is a 
leave of absence. And whether either results from 
unilateral action by the employer or otherwise, con¬ 
sequences are quite different from termination of the 
employment relationship. Section 8(c) of the Act 
recognizes that insurance and other benefits may con¬ 
tinue to accrue to an employee on furlough or on 
leave of absence. An employee on furlough or on 
leave of absence has a continuing relationship with 
the employer; he retains a right to be restored to ivork 
under specified conditions. Thus when Congress de¬ 
sired to cover the contingency of a lay-off, it used apt 
words to describe it. If it had desired to enact that, 
so long as there was work, no restored veteran, re¬ 
gardless of seniority, could be temporarily laid off 
during the year following his restoration, when the 
slackening of work required a reduction in forces, we 
are bound to believe that it would have used a word 
of the kind which it had itself recognized as being 
descriptive of that situation. 

“The ‘position’ to which the veteran is restored is 
the ‘position’ which he left plus cumulated seniority. 
Certainly he would not have been discharged from such 
position and unable to get it back, if at the time of 
his induction into the armed services he had been 
laid off by operation of a seniority system. Plainly 
he still had his ‘position’ when he ivas inducted. 
And in the same sense he retains it though a lav-off in- 
terrupts the continuity of work in the statutory period. 
Moreover, a veteran on his return is entitled to his 
old ‘position’ or its equivalent even though at the time 
of his application the plant is closed down, say, for 
retooling, and no work is available, unless of course 
the private employer’s ‘circumstances have so changed 
as to make it impossible or unreasonable’ to restore 
him. §8(b)(B). He is entitled to be recalled to work 
in accordance with his seniority. His ‘position’ exists 
though no ivork is then available. The slackening of 
work which causes him to be laid off by operation of 
a seniority system is neither a removal or dismissal or 
discharge from the ‘position’ in any normal sense. Con¬ 
gress recognized in the Act the existence of seniority 
systems and seniority rights. It sought to preserve 
the veteran’s rights under those systems and to pro¬ 
tect him against loss under them by reason of his 
absence. There is indeed no suggestion that Con¬ 
gress sought to sweep aside the seniority system. 
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What it undertook to do was to give the veteran pro¬ 
tection within the framework of the seniority system 
plus a guarantee against demotion or termination of 
the employment relationship without cause for a year.” 
(Emphasis supplied.) 328 U. S. at 286-88. 

Plaintiff contends that the Fishgold case makes it mani¬ 
fest that a person on furlough still occupies a “ position 
in the employ” of his employer. There can be no doubt 
that if Fishgold had been reinducted into the service 
during his 9-day furlough, he would have been entitled to 
reemployment after his second honorable discharge. 
Clearly Barbee is entitled to the same protection from 
the Act. 

In Aeronautical Lodge v. Campbell, 337 U. S. 521 (1949), 
Kirk, an employee who went into the service from a posi tion 
of employment, applied for and w’as granted reemployment 
upon his honorable discharge. At the time he entered! the 
service there was in effect a collective bargaining agree¬ 
ment of 1940 between the union of which he w T as a member 
and his employer. During his absence a new collective |bar- 
gaining agreement of 1945 was negotiated. This lajtter 
agreement made a change to the effect that “Union Chair¬ 
men who have accrued seniority shall be deemed to Ijave 
top seniority so long as they remain chairmen.” A^ter 
Kirk’s return he w r as laid off while a union chairman with 
less temporal seniority was retained in active employment. 
Kirk sued for the salary he w r ould have earned during the 
period of the lay-off, contending that the bargaining agree¬ 
ment and the company’s action pursuant thereto violated 
his rights under § 308(c) of the Selective Training and 
Service Act. That section provides in part that any veteran 
w r ho is reemployed pursuant to the provisions of the Act 
“shall be so restored without loss of seniority.” In revers¬ 
ing a judgment for Kirk, the Supreme Court discussed jthe 
relationship between the Act and collective bargaining 
agreements and said : 

“It is of the essence of collective bargaining thai it 
is a continuous process. Neither the conditions to 
w’hich it addresses itself nor the benefits to be secured 
by it remain static. They are not frozen even by w]ar. 
Thus, under the Act the veteran accumulates time |to- 
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ward his seniority while in the service; he also becomes 
the beneficiary of those gains the achievement of wdiich 
is the constant thrust of collective bargaining. In 
other words, the Act gives him the status of one who 
has been ‘on furlough or leave of absence’ but unin¬ 
terruptedly a member of the working force on whose 
behalf successive collective agreements are made. In 
this way the Act protects the furloughed employee 
from being prejudiced by any change in the terms of a 
collective agreement because he is ‘on furlough,’ but 
he is not to be favored as a furloughed employee as 
against his fellows. This is the essence of our decision 
in Fish gold v. Sullivan Drydock & Repair Corp., 328 
U. S. 275. 

“In providing that a veteran shall be restored to the 
position he had before he entered the military service 
‘without loss of seniority,’ § 8 of the Act uses the term 
‘ seniority r without definition. It is thus apparent that 
Congress was not creating a system, of seniority but 
recognizing its operation as part of the process of 
collective bargaining . We must therefore look to the 
conventional uses of the seniority system in the process 
of collective bargaining in order to determine the rights 
of seniority which the Selective Service Act guaranteed 
the veteran .” (Emphasis supplied.) 337 U. S. at 
525-26. 

It is significant to note that the Act itself uses the word 
“furlough” to describe the state or status of an employee 
while in the armed services insofar as the relationship to his 
employer is concerned. 5 It w-as Capital which used the word 
“furlough” in notifying Barbee of his temporary lay-off 
status. Can it be argued with reason that Congress, having 
described a veteran’s status as one of furlough, did not 
intend to protect the veteran who was in a “furlough” 
status, as the result of the action of his employer, at the 

time he was called into the service? Such a contention 
refutes itself. 


°50 U.S.C. 308(c) provides in part as follows: 

Any person who is restored to a position in accordance with 
the provisions of paragraph (A) or (B) of subsection (b) shall 
be considered as having been on furlough or leave of absence 
during his period of training and service . . .” (Emphasis 
supplied.) 
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In United States v. North American Creameries, TjO F. 
Supp. 36, N. Dakota, (1947), in a well-reasoned opinion, 
Unruh, a veteran, was granted reemployment rights ujndcr 
the Act notwithstanding the fact that at the time he was 
inducted he was not only in a furlough status froni his 
seasonal employment position with the creamery, but was 
in fact working for another company temporarily. The 
rationale of the opinion is that, although seasonal, the 
“work” and “lay-off” periods were of a regularly 
recurring nature, and the position was one which Uiiruh 
might reasonably have been expected to occupy duringj the 
“work” period but for his military service; therefore, he 
was entitled to be restored to it upon his honorable dis¬ 
charge from the service. 

In considering the status of a furloughed employee under 
the provisions of the National Labor Relations Act, both 
the Supreme Court and the Circuit Courts of Appeal hjave 
held that a furloughed employee is still an employee; that 
his work has merely been suspended and not terminated. 
Labor Board v. Waterman Steamship Company, 309 U S. 
206 (1949) (members of a ship’s crew while the ship isfe in 
drydock); North Whittier Heights Citrus Association v. 
Labor Board, 109 F. 2d 76 (C. C. A. 9, 1940), cert, denied 
310 U. S. 632 (1940), (seasonal shut-down in citrus fruit 
packing house caused by condition of fruit on trees); Na¬ 
tional Labor Relations Board v. Planters Manufacturing 
Co., 106 F. 2d 524 (C. C. A. 4, 1939); and National Labor 
Relations Board v. C. Nelson Manufacturing Co., 120 F. 2d 
444 (C. C. A. 8, 1941). Relying upon this line of cases the 
Fourth Circuit has held, under the Selective Training and 
Service Act, that a seasonal tobacco salesman is entitled to 
reemployment. United States v. Wimbish, 154 F. 2d 773 
(C. C. A. 4, 1946). The court stated: 

“This leaves to be determined the fundamental issue 
whether or not Stanley, in the words of the statute, 
‘left a position other than a temporary position, in the 
employ of any employer. . .’ While not actually con¬ 
trolling under the circumstances, decisions which have 
interpreted ‘position’ as used in other regulatory 
statutes become especially important. Thus, this Court 
held that seasonal workers, required to be reinstated in 
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their former positions by an order of the National 
Labor Relations Board, had such positions but were 
entitled to compensation only during the usual season 
of employment. [Citing the Planters Manufacturing 
Co. and C. Nelson Manufacturing Co. cases, supra.] 
Both these opinio'ns made clear that one may hold a 
position in a seasonal industry at times when no work 
is going on.” (Emphasis supplied) 154 F. 2d at 775. 

Thus, plaintiff contends that there exists a substantial 
question as to the material facts of whether he was “fur¬ 
loughed” or “released” (as found by the trial court); 
whether such a condition or status was temporary or per¬ 
manent; the true nature of the status in respect of the 
right to be recalled; and when and under what conditions. 
Having received evidence on these material questions of 
fact, the trial court will be in a position to make a judicial 
determination of whether plaintiff was in a position in the 
employ of Capital at the time he entered the Armed 
Services. Such a question cannot, without injustice to this 
plaintiff, be made, as it has been in this case, upon the basis 
of a single ex parte affidavit of one of defendant’s em¬ 
ployees, filed in opposition to a motion for preliminary 
injunction, and without having received any of plaintiff’s 
evidence. 


II 

Plaintiffs Was a Position Other Than Temporary 

Plaintiff here contends that there exists a substantial 
question as to the material fact of whether or not his posi¬ 
tion with defendant was “other than temporary.” Plain¬ 
tiff contends that it was other than temporary; the trial 
court found that it was not. 

The Selective Training and Service Act provides, as 
pointed out above, that before reemployment rights may be 
had it must appear that the veteran’s position was one 
“other than temporary.” 

Plaintiff’s position with Capital was that of a “pro¬ 
bationary co-pilot.” It was so described in the collective 
bargaining agreement, and there is no dispute between the 
parties as to that fact. However, it is clear that the nomen- 
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clature or term used to designate an employee’s position 
cannot be the controlling criteria in attempting to deter¬ 
mine whether the employee’s position is “other than tem¬ 
porary” within the meaning of the Act. The union con¬ 
tract obviously cannot be held to control the statutory 
term. Otherwise, the purposes of the Selective Training 
and Service Act could be easily flouted and circumscribed. 
As was stated by the Supreme Court in the Fishgold case, 
supra, 

“This legislation is to be liberally construed fo|r the 
benefit of those who left private life to serve their 
country in its hour of great need. See Boone v. IjigJit- 
ner, 319 U. S. 561, 575. And no practice of employers 
or agreements between employers and unions cap cut 
down the service adjustment benefits which Congress 
has secured the veteran under the Act. Our problem 
is to construe the separate provisions of the A<j:t as 
parts of an organic whole and give each as liberal a 
construction for the benefit of the veteran as a har¬ 
monious interplav of the separate provisions permits.” 
328 U. S. 275, 285. 

The character of a position, the rights inhering in it, 
seniority, etc., ail depend upon the terms of the employ¬ 
ment relation controlled by the parties themselves, ^his 
is affected by dealings between employer and employee 
independent of and in addition to the union contract. 

In this connection, the court’s attention is invited to 
Barbee’s affidavit dated August 3, 1950 wherein it is stated 
that he left a permanent position with an air transport 
company in California and moved his family East, at bon- 
siderable expense to himself, to accept the position offered 
him by Capital. (R. 156) He further states that this posi¬ 
tion was represented to him to be permanent and thajt he 
was advised that because of the company’s expansion pro¬ 
gram, it w r as very probable that he would be “checked dut” 
as a captain within a year. (R. 156) Barbee proposes to 
establish by competent evidence that the position he was 
offered and accepted was a permanent one, and that the 
very nature of the employment was permanent. This can 
be established in part by showing the incidents of the rpla- 
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tionship between Capital and “probationary co-pilots” 
who were not foreclosed from returning from furlough 
status. Such matters can only be established upon a trial 
of the issues. 

“Temporary” is not defined in the Act. Its ordinary 
meaning, as reflected in Webster’s New Dictionary (un¬ 
abridged), is “lasting for a time only; existing or con¬ 
tinuing for a limited time; not permanent; ephemeral; 
transitory; as temporary relief; a temporary position.” 
The key to its meaning is the expected short duration. Ob¬ 
viously, each case must rest upon its own facts, and it can 
only be after a complete analysis of all of the facts sur¬ 
rounding a particular employment relationship that a ju¬ 
dicial determination can be made in respect of whether a 
particular position is or is not “other than temporary.” 
There follows an analysis of some of the leading cases on 
the question of what positions have and have not been 
classified as “other than temporary” under the Act. It will 
be noted that in each of them the veteran was at least al¬ 
lowed to produce his evidence. 

In Smith v. Lester shire Spool & Manufachirvng Co., 86 
F. Supp. 703, N.D. N.Y. (1949), Judge Foley held that the 
position of an apprentice toolmaker was “other than 
temporary,” and that therefore plaintiff had been denied 
reemployment in violation of the Selective Training and 
Service Act. He stated in part as follows: 

“The facts which impress me that the position held 
by the plaintiff was other than temporary are these: 
That the plaintiff was employed for a substantial pe¬ 
riod of approximately nine months. That during his 
employment his hourly wage was increased from 60^ 
to 75^. That at the time of hiring there was no dis¬ 
cussion concerning the temporary nature of the employ¬ 
ment. That the plaintiff left his employment volun¬ 
tarily and that the position he held is still in existence 
although now filled by a skilled operator. That the 
plaintiff had a background of tool experience previous 
to his employment by the defendant and that he en¬ 
tered a similar field of endeavor in the United States 
Navy during his training and service. That during 
the year 1948, he was employed at B. M. C. Corpora- 
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tion, Binghamton, N. Y. That the fact that he was a 
minor working under a permit required by sectidn 131 
of the Labor Law of the State of New York, Consol. 
Laws, C 31, would not legally affect to any exteht the 
permanency of his employment after he reached ma¬ 
jority. 

• • * • 

“Temporary, as defined by Black’s Law Dictionary, 
is that which is to last for a limited time only, as 
distinguished from that which is perpetual, or indefi¬ 
nite, in its duration (underscoring mine). Hoviie v. 
Lance, Inc., 4 Cir. 172 F. 2d 107. The length of the 
period of employment is regarded as not controlling. 
Daniels v. Barfield, D. C., 71 F. Supp. 884, 886; 
Bochterle v. Albert Robbins, Inc., 3 Cir. 165 F. 2d 942.” 
86 F. Supp. at 705. 

Barbee proposes to establish that he was employed fjor a 
substantial period (almost six months) before being fur¬ 
loughed; that at the time of hiring he was advised that 
his position was permanent; that the position he held is 
still in existence; that before employed by Capital he had 
an extensive background as a transport pilot (the type 
used by Capital); that he entered a similar field of en¬ 
deavor in the United States Air Force during his period 
of training and service; and that he was at the time or his 
application for reemployment and is now a qualified pilot. 

In Bryan v. Griffin, 166 F. 2d 748 (C. C. A. 6, 1948), the 
court, although affirming the dismissal of a complaint on 
the ground that the veteran was not qualified for the posi¬ 
tion, held that the lower court had erred in holding tjhat 
a sheet metal worker, employed during the war to v^ork 
on Navy contract work, had temporary employment. It 
stated: | 

“As to the nature of the position, we think that 
the District Court was in error. Section 308 (b) dbes 
not define the positions covered as permanent. It 
simply defines them as ‘other than . . . temporary.’ 
. . .Appellee’s argument would require us by impli¬ 
cation to read the word ‘permanent’ into the statute, 
and this is a limitation which would bar many thous¬ 
ands of servicemen from relief under the Act. "We 
cannot assume that the Congress meant this enactment 
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to apply only to jobs in existence prior to the years 
of the war emergency. ‘Temporary,’ we think, means 
‘lasting for a time only,’ or casual, as distinguished 
from regular. It does not apply to continuing service 
as was rendered by this appellant. Since employ¬ 
ment for an indefinite period was contemplated in a 
position to be held at mutual will until terminated, 
we think the position was “other than . . . tem¬ 
porary.’ Cf. McClayton v. W. B. Cassell Co., D. C., 
66 F. Supp. 165. As a matter of fact, 21 sheet metal 
workers were at the time of trial employed at ap¬ 
pellee’s plant as compared with 15 or less in June, 1941. 
Some 16 of these are journeymen mechanics, so that 
more of these positions exist than at the time when 
appellant was first employed in appellee’s plant.” 166 
F. 2d at 750. 

See also Spearmon v. Thompson, 167 F. 2d 626 (C. C. A. 

8, 1948) cert, denied, 335 U. S. 822, 886 (1948), where 

the court stated: 

“We are unable to agree that the positions Spear¬ 
mon, Rhodes and Holmes left when they were in¬ 
ducted were ‘temporary positions’ within the meaning 
of the Act. It is a reasonable assumption that the pro¬ 
vision that an ex-serviceman who left a temporary 
position to enter the armed forces should not be en¬ 
titled to be restored to it upon his return was inserted 
in the Act to protect an employer from the necessity 
of creating a useless job to give to a former employee 
merely because there was a transitory temporary need 
for such a job at one time and the ex-serviceman hap¬ 
pened to be occupying it at the time of his induction. 
The position of mechanic, involved here, had been in 
existence for many years. It was in existence when 
the contract was made between the System Federa¬ 
tion and the Railroad in 1936 and is mentioned in that 
contract. It continued in existence from that time 
(and probably from an even earlier date) up to the 
present time. It apparently still exists. . . . The 
position was not one which may be properly char¬ 
acterized as ‘temporary’ within the meaning of the 
Act.” 117 F. 2d at 630. 

Barbee proposes to establish that more pilots were in 

the service of Capital when he applied for reemployment 
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than were employed at the time he was placed on furljough; 
that a substantial number of them are employee^ who 
occupied the same “probationary co-pilot” position which 
he occupied; that the position existed long prior tt> his 
employment, continued to exist during his absence ijn. the 
service, and in fact still exists. 

In McClayton v. W. B. Cassell Co., 66 F. Supp. 165, 
Md. (1946), Judge Chestnut held that the position of a 
first vice president, elected for the period of a year; and 
subject to re-election by the board of directors each year, 
was a position other than temporary within the meaning 
of the Act. He stated, 

| 

“With respect to the facts in this case, therefore, 
it seems reasonable to interpret the phrase ‘other ^han 
temporary’ as including a position held at mutual will 
to continue until terminated by either party.” (J6 F. 
Supp. at 172. 

Moreover, as pointed out in topic 1 above, even regular 
seasonal employment has been held to be “other ^han 
temporary” within the meaning of the Act. See United 
States v. Wimbish, supra, where a seasonal (two or t^iree 
months out of each year) tobacco salesman’s position was 
held to be other than temporary. See also United Stlates 
v. North American Creameries, supra, where a seasonal 
(April through December, depending upon condition) of 
roads) dairy worker, who was inducted during the [off¬ 
season, was held to be protected by the Act. 

Barbee can establish, and it is doubted that Capital will 
deny, that his furlough was due solely to a seasonal de¬ 
crease in traffic during the bad weather winter months, 
just after the Christmas holiday season. This lowjer- 
traffic period continues for only three or four months, and 
only those near the bottom of the seniority escalator hre 
affected. When weather and business permit, those on 
furlough are recalled in the order of their seniority, las, 
indeed, Barbee was so recalled on two occasions (May, 
1947 and May, 1948). Over the years, as his name pro¬ 
gressed on the seniority roster, and as traffic increased, 
Barbee, had he been able to respond to Capital’s recall, 
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in all probability would not, if now employed in bis proper 
position on the seniority roster, be affected at all by this 
temporary winter month seasonal lay-off. Certainly, it 
cannot with reason be said that such a position is tem¬ 
porary, and that the Act affords a veteran no protection 
merely because of an annual temporary seasonal lay-off. 
Most large industries of today have temporary seasonal 
lay-off periods for one reason or another (such as retool¬ 
ing a plant to change models, designs, or even type of 
product, i.e., Christmas toys instead of headlights). Con¬ 
gress obviously intended that such positions be protected 

bv the Act. 

* 

The case of Lesher v. P. R. Mallory <& Co., 166 F. 2d 983 
(C. C. A. 7, 1948) is typical of those cases in which pro¬ 
bationary positions have been held to be temporary. Plain¬ 
tiffs were inducted during a 90-day probationary period. 
They worked in a closed shop, where the collective bar¬ 
gaining agreement provided that no employee was en¬ 
titled to any seniority rights before 90 days of employ¬ 
ment. It also provided that no employee was entitled to 
any of the numerous rights or privileges provided in the 
contract until he had seniority status. The Court of 
Appeals affirmed the District Court’s dismissal of the 
complaint and held that since plaintiffs had no seniority 
status, their positions were temporary and therefore not 
covered by the Act. It stated: 

“The weakness of the plaintiffs’ contention in the 
instant case is that they were not on the * seniority 
escalator’ xchen they left their employment to join 
the service. 

mm*** 

“. . . It seems plain from this reasoning that if 
the veteran had no seniority status at the time he left 
his employment for military service that he acquired 
none while in such service.” (Emphasis supplied) 166 
F. 2d 983, 985. 

The difference between the Lesher case and the instant 
case is manifest. Barbee did have seniority status. He had 
the preferential right to recall for one year after he was 
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furloughed. That right was recognized by Capital notj only 
within the year, but also on a second occasion, approxi¬ 
mately 18 months after his furlough and approximately a 
year after Barbee had advised Capital that he was iji the 
armed services. Moreover, Capital not only retained Bar¬ 
bee’s name on the seniority roster for some 18 months kfter 
his furlough, but allowed it to advance in accordance with 
the normal attrition inherent in such a system. When 
Barbee was originally furloughed, and on the occasion of 
each of the two recalls, Capital accorded Barbee his appro¬ 
priate rights according to the seniority system. 

It thus appears from the foregoing that there exists a 
substantial question as to the material fact of whether 
Barbee’s position was “other than temporary.” This 
question obviously cannot be judicially resolved on the 
affidavit of one of defendant’s employees, without allowing 
plaintiff an opportunity to produce his evidence. The trial 
court’s finding and conclusion in this connection are in ejrror 
both as a mattor of fact and as a matter of law. 


Controlling Distinctions Between the Instant Case and the 

Edwards Case 

The trial court, as pointed out above, relied heavily upon 
the opinion of this Court in Edwards v. Capital Airlines, 
supra, in granting defendant’s motion for summary judg¬ 
ment. In that case, two probationary co-pilots were “per¬ 
manently released” from employment by Capital; went into 
the military service, and were subsequently rehired I by 
Capital. A dispute arose in respect of what their position 
on the seniority roster should be. Capital restored thenl to 
the seniority roster with seniority dating back in each ckse 
to the date of original employment. Protests were filed by 
other pilots, and eventually the matter was submitted to the 
System Board of Adjustment, established pursuant to the 
Railway Labor Act to determine such controversies. That 
Board held that at the time they entered the armed services, 
Edwards and Young were not in fact employees of the cojm- 
pany; denied them seniority dating back to their original 
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employment; and established their position on the seniority 
roster as of the date they were rehired. Capital proposed 
to comply. 

Thereafter Edwards and Young filed an action in the 
United States District Court for the District of Columbia 
seeking a declaratory judgment and order restraining Capi¬ 
tal from interfering with their seniority rights. After 
trial, the District Court dismissed the complaints and held 
that the decision of the Board was final and binding on 
Capital and on the protesting pilots, and that any rights 
Edwards and Young might have had under the federal 
statutes relating to reemployment of veterans “have been 
exhausted.” 

Upon appeal, the case was reversed and remanded. This 
Court held that Edwards and Young were entitled to a 
judicial review of the Board’s decision and that the District 
Court should not have dismissed the complaint. The Court 
sumnlarized its ruling as follows, and cautioned that the 
opinion should be confined to the narrow limits of the facts 
in that case: 

“The situation can be summarized in simple terms. 
All employees of a company have rights under a con¬ 
tract. A dispute arises between a few employees and 
the great majority of the employees concerning the 
rights of the few. The claims of the few are adverse 
to the interests of the majority. The company has no 
actual concern in the controversy one way or the other. 
The dispute goes for decision to a tribunal composed of 
two representatives of the company and two repre¬ 
sentatives of the union of the employees. The union 
assumes representation of the claims of the ma¬ 
jority. The contract provides that the decision of this 
tribunal shall be final and binding. It also happens 
that the few employees are non-members of the union. 
The question is: Can the ‘final and binding* clause of 
the contract prevent the few employees (non-members 
of the union) from securing a judicial review of an 
adverse award made under this combination of circum¬ 
stances? We must conclude, and we do, that it cannot. 
These appellants, in our view, had standing to bring 
these actions, and the court was required by their 
complaint to examine the validity of the award against 
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them. Persons in their situation must have available 
to them, at some point, an impartial look at a decision, 
thus made, denying their claims to substantial rights. 
This is the time-honored function of an equity court. 
The general principle, applicable alike to judicial and 
to administrative determinations, is too well settled to 
require citation of authority. We think that the danger 
to the rights of the non-member few, clearly inherent in 
the combination of circumstances here present, calls 
for the application of that doctrine. 

“We mean to make this decision no broader thhn the 
case. We are fully conscious that implications of 
more general doctrines seem to appear. But other 
holdings can await other cases. To emphasise the 
narrow limits of our present ruling, w T e point out that 
we are not dealing with a case where there was ifierely 
a dispute between a company and its employees, in 
which the union represented the employees; or with one 
in which the union assumed a bona fide neutral posi¬ 
tion in a dispute between employees. This case, we 
repeat for emphasis, concerns the rights of a few non¬ 
members of the union in a proceeding in which the union 
aggressively presented and pressed the claims of its 
members adverse to the claims of these appellant! non¬ 
members, under a contract negotiated by the union, and 
before a board upon which two of the four members 
were union representatives. The nub of the question 
is whether such a contract can make the award of such 
a board in such a proceeding immune from judicial 
examination. We hold that it cannot .” (Emphasis 
Supplied). 84 U. S. App. D. C. at p. 352. 

I 

The court also stated, in reference to appellants’ conten¬ 
tion that they were protected by the Selective Training and 
Service Act, that “during the period of release froip the 
service [of the company], the employee does not continue 
in the employment of the company,” that “the states of 
one released due to reduction in force is fixed by Section 
27(a) of the contract as one of unemployment”; and also 
that “They [appellants] did not leave their employment 
in order to perform such training and service. It is our 
view, therefore, that the above-quoted provisions of the 
Selective Training and Service Act did not apply to these 
appellants and so the company was not required by that 
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statute to restore them to their prior seniority status.” 
84 U. S. App. D. C. at 348. 

The differences in factual situation between the Edwards 
case and the instant case are clear and controlling. That 
case does not form an adverse precedent for the instant 
action when the facts of each are clearly understood. These 
differences are as follows: 

1. a.) Edwards and Young were both “permanently 
released '’ or discharged from the company before they 
entered the armed services. Edwards’ notice read: 

‘ ‘ This will serve as notice to you that we will be unable 
to employ you as first officer after November 1, 1944.” 
The notice to Young read: “This is to advise you that 
your services are no longer required after May 31, 
1942.” 

b.) Barbee was not permanently released, but teas 
merely “furloughed.” The Company’s notice to Barbee 
read: “It is with regret that I must inform you that, 
due to your position in the seniority system of the 
company, it is necessary to place you on furlough 
until further notice.” 

2. a.) Both Edwards and Young knew they were per¬ 

manently released and did not anticipate ever being 
recalled or reemployed by Capital. The System Board 
found in respect of Young that “A telegram from Mr. 
Young to Mr. Monro, dated June 14, 1942, plainly 
indicates that Mr. Young felt he had been released for 
cause. The papers in the company file indicate that 
Mr. Young was not eligible for rehire.” (Capital’s 
brief in this Court (Nos. 9989, 9990) pgs. 4, 5). In 
respect of Edwards, the Board found that “On Octo¬ 
ber 25, 1941, Mr. Edwards wrote a letter to Captain 
Ralph Read, stating that he was being unfairly dealt 
with and asking why he should be let out of the employ 
of PCA out of turn. * * * A letter from Mr. 

Edwards’ father to Captain Read, dated November 20, 
1941, asking why his son was being let go. ” (Capital’s 
brief, p. 6). 

b.) In Barbee’s case, the company indicated at the 
time of his furlough: “Keep in touch with us so that 
you may be put back on our payrolls as soon as busi¬ 
ness permits” and at a subsequent time, even before 
recall: “ I hope this is the beginning of getting all you 
fellows back.”; on the occasion of the recall in 1947 and 
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also in 1948, and by retaining his name on the seniority 
roster for well over a year after his furlough thai he 
(Barbee) was not considered by them (Capital) to have 
been permanently released (R. 154). 

3. a.) Both Edwards and Young were released out of 
turn on the seniority roster, i.e., men junior to them 
were still retained in active employment at the time they 
were “permanently released’’ and other men wjere 
hired during the period between their release and when 
they entered the armed services. (Capital’s Brief, 
p. 6, 7). 

b.) Barbee was furloughed in the order of his posi¬ 
tion on the seniority roster. All men junior to him 
were furloughed before he was furloughed (R. 135). 

4. a.) Neither Edwards nor Young were ever recalled 
by the company. 

b.) Barbee was recalled on two occasions—once in 
1947 and again in 1948—and could not accept on either 
occasion because of his military service. His recall 
was in accordance with his position on the seniority 
roster (R. 155). 

5. a.) Edwards and Young were both immediately 
dropped from the seniority roster. (Capital’s Brief 
p. 4, 5). 

b.) Barbee’s name was retained on the seniority 
roster for approximately eighteen months after being 
furloughed, and in fact, advanced on the roster during 
that time (R. 155). 


6. a.) Edwards and Young were permanently, com¬ 
pletely, and finally released. They knew it, as indicated 
above, and so did the company. 

b.) Barbee was merely temporarily laid off; the com¬ 
pany indicated that in several ways (by its corres¬ 
pondence, by recalling him twice, and by retaining h[is 
name on the seniority roster); and Barbee so under¬ 
stood his furlough; he was not released, dismissed <|>r 
discharged, nor did he receive any notice to that effect 
as required by the collective bargaining agreement. 

It is clear from the foregoing list of material distinctions 
between the Edwards case and the instant case that thit 
opinion is based upon such a totally different factual situa¬ 
tion so as to be not controlling so far as this case is 
concerned. 
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IV 

The Findings of Fact and Conclusions of Law Were Improperly 

Entered; They Are Contrary to the Facts and the Law; 

Summary Judgment Should Not Have Been Granted 

Barbee contends that since there exist substantial and 
genuine issues as to the material facts of whether he left a 
position in the employ of Capital, and whether his position 
was other than temporary, the trial court was in error in 
granting summary judgment for defendant. 

Rule 56(c) of the Federal Rules of Civil Procedure gov¬ 
erning motions for summary judgment provides that: 

“(c)* * * The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter 
of law. # * * ”. 

The complaint herein alleges that Barbee, “while on 
furlough status as an employee of defendant and within the 
period of one year during which, if recalled, he was entitled 
to retain his position on the seniority roster, he entered 
the United States Air Forces.” (Emphasis supplied). (R. 
11). Barbee’s affidavit of August 3,1950, filed in opposition 
to defendant’s motion for summary judgment, states that 
his position with Capital was a permanent one (R. 156). 
Defendant’s answer, filed on June 28, 1950, alleges that 
“Plaintiff did not leave the employ of defendant to enter 
the United States Air Force, but on the contrary, after 
having been released from employment by defendant, he 
then entered the Air Force.” (R. 118). It also states that 
“During said period of employment plaintiff was a tempo¬ 
rary employee of defendant” (R. 118). Clearly the fore¬ 
going pleadings set forth issues of fact, and there can be no 
doubt that they are genuine and substantial. 

Notwithstanding the presence of the foregoing clear- 
cut issues of fact, the trial court, upon denying plaintiff’s 
motion for preliminary injunction, entered findings of 
fact and conclusions of law on the merits of these issues. 
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This is the only place in the record that the factual isjsues 
herein are resolved. Obviously, the trial court relied upon 
them in granting defendant’s motion for summary judg¬ 
ment. 

The only “pleadings, depositions, . . . admissions 
. . . [and] . . . affidavits . . .’’in the record at the 
time the findings were made, which could be the basis 
for resolving these factual issues, was the affidavit of H. 
J. Reid (defendant’s Manager of Flight Operations) dated 
June 21, 1950. (R. 15). That affidavit states in sub¬ 

stance, so far as is here relevant, that Barbee was a pro¬ 
bationary co-pilot; was released due to a reduction in 
force; and that the date of his possible recall was indefinite. 
In view of the complaint and Barbee’s affidavit mentioned 
above, clearly these contested issues of fact cannot be 
resolved in an adversary judicial proceeding upon the 
basis of a single ex parte affidavit of defendant’s employee. 

Barbee based his motion for preliminary injunction upon 
the ground that since Capital was hiring new employees 
at the time, it would not cause them serious or substantial 
injury to reemploy Barbee, even at the end of the seniority 
roster as of the day he was rehired, and let the court, in 
this proceeding, ultimately determine where on the senior¬ 
ity roster he should be placed. In support of the motion, 
Barbee filed an affidavit setting forth his then existent pre¬ 
carious financial position. (R. 113). The trial court indi¬ 
cated that Barbee would suffer no irreparable injurp if 
the motion was denied, since he could recover mopey 
damages in the event he ultimately prevailed. 6 .At the 

r * See colloquy between Court and Counsel at the hearing on the 
motion for preliminary injunction: 

“The Court: But if you ultimately prevail in your conten¬ 
tion, won’t the plaintiff be entitled to compensation for any 
loss of wages which he suffered by reason of Capital’s not Em¬ 
ploying him? 

Mr. Grady: I believe he w’ould, Your Honor. Our answer 
to that is this: because of his litigation with Capital Airlines 
he cannot be employed voluntarily with Capital Airlines, and 
because of its pendency he can also not be employed by any 
other airlines, because they just won’t employ him. He has 
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conclusion of the hearing on the motion, the Court stated: 
“I will deny the motion. I will advance the cause for 
immediate hearing. You prepare the findings of fact and 
conclusions of law in accordance with my finding. Also 
present an order for an immediate hearing.” (R. 10). 

The hearing on the motion for preliminary injunction 
was on June 27, 1950. On June 28th counsel for Capital 
presented findings of fact and conclusions of law* to 
counsel for plaintiff and requested that he indicate “No 
objection as to Form”. (R. 121). Since these findings 
resolved the ultimate issues in the case, without more to 
support them than Mr. H. J. Reid’s affidavit, referred to 
above, and since in the opinion of plaintiff’s counsel the 
court’s denial of the motion for preliminary injunction 
was solely because there was an insufficient showing of 
irreparable injury to plaintiff, he indicated to counsel for 
defendant that he objected to both the form and the sub¬ 
stance of the proposed findings. Consequently, he struck 
through “No Objection as to Form” and inserted merely 
“Copy Received”. (R. 122). Plaintiff’s counsel immedi¬ 
ately prepared proposed findings of fact and conclusions 
of law and mailed a copy thereof to defendant’s counsel 
that same day. (R. 123). Notwithstanding the foregoing, 
plaintiff’s counsel was advised on the following day that 
the Court, before receiving plaintiff’s objections and with- 


made attempts to be employed by Eastern Air Lines and also 
General Motors. He has been informed that because— 

The Court: What irreparable loss or injury will he sustain if, 
under the law. Capital does not ultimately prevail in this case 
and he has got to be paid for everything from the time he was 
released from Capital? 

Mr. Grady: He is a pilot, and to remain a proficient flyer he 
should do some flying. He has no means of doing that. He is 
just like any other skilled workman. They have to continue 
in their art. Otherwise they will become rusty. So far he has 
been able to continue it by flying spasmodically with the Army, 
but there is no assurance that he will be able to do that until 
this suit, which may not be determined for two or three years, 
is finally determined. He may be a rusty pilot at that time. 

The Court: I would not do that. Even if I deny the pre¬ 
liminary injunction, I would order the cause advanced for im¬ 
mediate hearing. I would not let it go that long.” (R. 5, 6.) 
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out affording counsel an opportunity to be beard in respect 
of them, signed the findings of fact and conclusion^ of 
law which were submitted by defendant. It was oij the 
basis of these findings that defendant thereafter moved! for, 
and the trial court granted, summary judgment. 

It is obvious that so far plaintiff has been deprived his 
day in court. He has had neither an opportunity to cifoss- 
examine defendant’s lone witness, nor has he had an op¬ 
portunity to produce evidence in his own behalf. It is 
too clear to require the citation of authorities that sum¬ 
mary judgment procedure was not designed to produce 
the foregoing result. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted, the 
judgment of the district court should be reversed. 


(S.) George Morris Fay, 

United States Attorney 
(S.) Joseph M. Howard, 
Assistant United States Attorney 
(S.) Stafford R. Grady, 
Assistant United States Attorney 
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APPENDIX 

1 Tuesday, June 27, 1950. 

The above-entitled matter came on for hearing be¬ 
fore Hon. Edward M. Curran, District Judge, at 10 
a. m. 

2 Proceedings 

The Deputy Clerk : Ntimber 1, Barbee vs. Capital 

Airlines. 

Mr. Grady: May it please the Court, this is an action 
by Robert Barbee against the Capital Airlines under the 
Selective Service Act of 1940, as amended by 1948, seeking 
to compel Capital Airlines to reemploy him in a position 
of like seniority to the position from which he left to enter 
the armed services. The United States Attorney repre¬ 
sents Captain Barbee by virtue of the statute. 

The Court: Did he leave Capital Airlines to go in the 
Air Force? 

Mr. Grady: That is our contention, Your Honor. 

The Court: Well, is there any question about it, or was 
he released because of lack of work? 

Mr. Grady: He w’as on what you call a furlough status 
at the time he entered the Air Service. 

The Court: What do you mean by furlough status? 

Mr. Grady: By furlough status I mean this: Because 
of a seasonal drop in traffic, the airline has to put a num¬ 
ber of men each year on furlough status. He was in that 
status at the time he went into the Air Force. Under 
the contract he has the right to be recalled according to 
his seniority from that furlough status. If he is recalled 
within a year he has the right to retain his seniority. 

Now% he was recalled within that year—as a mat- 

3 ter of fact, in about five months—and he was not 
able to return to Capital because of his duty in the 

Air Force. 

Now, all during the time he was on furlough status he 
was kept in his position on the seniority roster. He was 
put on furlough status on, I believe, January 7 of 1947, 
and in May of that year Capital Airlines recalled him from 
furlough status, and he was not able to return because he 
was in the Air Force. 

The seniority roster comes out twice a year, on January 
1st and on July 1st. He w r as on the seniority roster of 
January 1, 1947. He was on the seniority roster some six 



33 


months after he was furloughed, which came out on Jhly 
1, 1947. He was on the seniority roster- 

The Court: When was he released because of lack; of 
work? | 

Mr. Grady: When was he? On January 6, 1947. He 
was recalled from furlough status on May 14 of that sapie 
year. 

The Court: W r hen did he enter the Air Force? 

Mr. Grady: March 19, 1947. 

The Court: Then, he did not leave his employment on 
January 6, 1947, in order to perform training for service 
in the Air Force at all, did he? 

Mr. Grady: It is our contention that he did, Your Honpr. 
It is our contention that while on furlough status he is still 
in an inactive employment status with the company. 
4 The Court: Where is the provision in the bar¬ 

gaining agreement about this furlough? 

Mr. Grady: It is Section 27 (a) of the Air Line Pilots 

The Court: Wliat day? 

Mr. Grady: This is effective June 1, 1947. 

The Court: That does not govern him, then. 

Mr. Grady: I think they are without change, however. 
Aren’t they, Mr. Hankins? 

Mr. Hankins: I can’t say on that particular part. 

The Court: What section? 27 (a)? 

Mr. Grady: 27 (a), that is right. 

Mr. Hankins: I think Exhibit A, 27 (a), will do the 
trick. 

The Court. I have it. 

“A pilot who is released from the service of tfye 
company due to reduction in force and who is subse¬ 
quently reemployed shall retain his seniority to tl|e 
time of release but shall not continue to accrue senior¬ 
ity after release unless and until he is reemployed.” | 

Mr. Grady: That does not say “furlough.” It docjs 
not use the word “furlough,” but that is what the plain¬ 
tiff here contends that section means. 

The letter which he received on January 2, 1947, ad¬ 
vising him that he would be put in that status uses the 
word ‘ ‘ furlough. ’ ’ It says: 

5 “W 7 ith great regret that I must inform you 

that due to your position in the seniority systepi 
of the company, it is necessary to place you on furl- 
lough until further notice.” 
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Your Honor, it is that furlough position which this plain¬ 
tiff is trying to retain here. 

I would like to point out an analog}’ between this situ¬ 
ation and what would result if Capital Airlines persisted 
in this view’. Say a man is w’orking for a company any¬ 
where from five to ten years and possibly there is a strike 
iii some industry and his plant is closed down for a w*eek 
so he can’t work. He is put on furlough for a w’eek. Now’, 
during that w’eek let us say he enters the armed services. 
Now’, because he has been on furlough status because of 
some industrial seasonal unemployment situation, or be¬ 
cause of some strike, is he going to be deprived of his 
position of seniority? The Selective Service and Training 
Act w’as designed to protect men in this situation. 

The Court: But if you ultimately prevail in your con¬ 
tention, won’t the plaintiff be entitled to compensation for 
any loss of wages which he suffered by reason of Capital’s 
not employing him? 

Mr. Grady: I believe he w'ould, Your Honor. Our answer 
to that is this: because of his litigation with Capital Air¬ 
lines he cannot be employed voluntarily wfith Capital 
6 Airlines, and because of its pendency he can also 
not be employed by any other airlines, because they 
just won’t employ him. He has made attempts to be em¬ 
ployed by Eastern Air Lines and also General Motors. 
He has been informed that because- 

The Court: What irreparable loss or injury will he 
sustain if, under the law r , Capital does not ultimately pre¬ 
vail in this case and he has got to be paid for everything 
from the time he was released from Capital? 

Mr. Grady: He is a pilot, and to remain a proficient 
flyer he should do some flying. He has no means of doing 
that. He is just like any other skilled w’orkman. They 
have to continue in their art. Otherwise they will become 
rusty. So far he has been able to continue it by flying 
spasmodically w’ith the Army, but there is no assurance 
that he w’ill be able to do that until this suit, which may 
not be determined for two or three years, is finally deter¬ 
mined. He may be a rusty pilot at that time. 

The Court: I would not do that. Even if I deny the pre¬ 
liminary injunction, I would order the cause advanced for 
immediate hearing. I would not let it go that long. 

Mr. Grady: The man, according to his affidavit, is almost 
completely without funds at this time. He does not ask 
to be put on the seniority roster at any position higher 
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than a man who would walk in there today and ask 
7 for a job. He just wants to get back on the pay roll. 

Subsequently the Court can determine whether on 
that seniority roster he might flv. 

As a matter of fact, there has been a contention made 
in the motion for preliminary injunction that they ire, 
because of expanding service at the present time, hiring 
new men. Why can’t they put this man back on and ;just 
give him a job, give him the right to work and to fly, so 
he will be proficient in his trade, and he will be proficient 
in that roster in the position in which he belongs? There 
certainly can be no irreparable injury to that. The only 
people who would be harmed by that would be pilots who 
would be under him. 

We are asking him to be put back at a low T er spot. We 
are not asking him to be put at the head of anyone. 

The Court: How about that? 


Mr. Hankins: Well, Your Honor, my answer to that is, 
before the Court should issue a mandatory injunction 
ordering Capital to reliire this man as a new pilot, he 
must establish a clear right to the final relief which he 
requests, which is, namely, to give him full accrued senior¬ 
ity dating away back to 1946, even though he actually 
worked for the company less than six months. 

Furthermore, in answer to Mr. Grady’s point there] I 
noticed, too, that they ask only that Mr. Barbee be 
8 hired as a copilot at the end of the seniority rosttr. 

So I take it Capital Airlines has no new openings 
today as of the seniority roster. 

If you will read our points and authorities, I think ybu 
will see the basic position which we take and that this 
case is completely controlled by the Edwards and Young 
case—every point which Mr. Grady has made here abobt 
furlough and every other point under the veterans- 

The Court: Is that the one I had? 

Mr. Hankins: I argued one phase of that before you. 
It went over to the Court of Appeals, and the Court Of 
Appeals completely rejected exactly the same claim whit^h 
is being made by the plaintiff Barbee. 

In that case the two plaintiffs, probationary copilots 
Edwards and Young, had been employed by the Compan^, 
and then they were released due to a reduction in for<Je 


under this very same provision. 

The Court: Did they go in the Air Force? 

Mr. Hankins: One of them went into the Army; one Of 
them went into the Navy, as I recall it. One of them weiit 
into the service one day after he was released due to ja 
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reduction in force under this 27 (a). The other one went 
in a short time after. Mr. Barbee went in two and a half 
months after. 

The Court of Appeals said that under those cir- 

9 cumstances, under Section 27 (a) of our collective 
bargaining agreement, the status of this man was 

one of unemployment. The Court of Appeals said that 
over and over again. It was one of unemployment. The 
man had no rights whatever under the veterans statute, 
and I quote from the decision of the Court of Appeals here, 
176 Fed. (2d), at 757: 

“They (that is, Edwards and Young) did not leave 
their employment ‘in order to perform such training 
and service.’ It is our view, therefore, that the above 
quoted provisions of the Selective Training and Serv¬ 
ice Act did not apply to these appellants and so the 
company was not required by that statute to restore 
them to their prior seniority status.” 

That is the firm decision of the Court of Appeals, and 
we say that it completely controls this case. Both parties 
attempted to take that case to the Supreme Court, and 
certiorari was denied. We went just so far as a case could 
go. 

In this case there is a further deficiency in the plaintiff’s 
claim, that he was only a probationary copilot, with less 
than six months’ active employment with the company. 
Under those circumstances he can be discharged at the sole 
discretion of the company, without any question. That 
would be a temporary position, which is not protected by 
the veterans statute. 

10 However, the main point is that the case is com¬ 
pletely controlled by Edwards and Young. If despite 

all this controlling authority against him, the plaintiff 
should ultimately prevail, then he is entitled to full damages 
against Capital Airlines and reinstatement on the senior¬ 
ity roster. 

The Court : I will deny the motion. I will advance the 
cause for immediate hearing. You prepare the findings 
of fact and conclusions of law in accordance with my find¬ 
ing. Also present an order for an immediate hearing. 

(The instant hearing was concluded.) 
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11 Filed Jun. 7, 1950. Harry M. Hull, Clerk 

Complaint to Establish Seniority Rights Under Selec¬ 
tive Service and Training Act of 1940 


This action is brought under Section 8 of the Selective 
Service and Training Act of 1940, as amended, 50 U. S. C. 
App. 308, and jurisdiction of this Court is based on that 
statute. 

II 

Plaintiff, Robert L. Barbee, Box 401, R. F. D. 5, Durham, 
North Carolina, is a citizen of the United States, a resident 
of the state of North Carolina, and of lawful age. 

III 

Defendant, Capital Air Lines, is a corporation, doitng 
business in the District of Columbia, and maintains offices 
for that purpose at the Statler Hotel, 16th and K Street, 
N. W., Washington, D. C. 

IV | 

Plaintiff, Robert L. Barbee, was first employed as a pro¬ 
bationary copilot by defendant, Capital Air Lines, on pr 
about July 15,1946. On January 6,1947, he was furloughed 
due to lack of work. On March 19, 1947, while in furlough 
status as an employee of defendant and within the peripd 
of one year during which, if recalled, he was entitled to 
retain his position on the seniority roster, he entered 
12 the United States Air Force. He was discharged 
from the Air Force on February 6, 1950, and <)>n 
February 7, 1950, requested reemployment in his former 
position in accordance with his standing on the seniority 
roster of defendant, and requested that he be accorded the 
same relative seniority standing that he had previously 
held at the time he entered upon duty with the Unitpd 
States Air Force. Plaintiff is now and at all times since 
his discharge from the Armed Forces, has been physically 
and technically qualified for his former position and ha[s 
otherwise met all requirements of Section 8 of the Selective 
Training and Service Act of 1940. 


Capital Air Lines refused and still refuses to granlt 
plaintiff the relative seniority standing he held when he 
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entered the armed services, refuses to reemploy him in 
accordance therewith, has denied plaintiff any seniority, 
credit for the time spent in military service, and refuses 
to reemploy him except as a new employee, all contrary 
to the Selective Training and Service Act of 1940. As a 
consequence of Capital Air Lines’ actions, plaintiff has 
been denied w’ork since February 7,1950, and men formerly 
junior to him in seniority have been recalled to wrnrk and 
now rank ahead of him on the seniority roster and new 
employees have recently been hired for positions similar 
to plaintiff’s. 

Wherefore, plaintiff demands that Capital Air Lines be 
required to reinstate him in his former position and to ac¬ 
cord him the same relative position on the seniority roster 
which he held at the time of his entry into military service, 
and that he be given judgment against Capital Air Lines 
in the amount of Twelve Hundred ($1200.00) Dollars for 
loss of work during the period from February 6, 1950 to 
date. 

13-14 Filed June 7, 1950. Harry M. Hull, Clerk 
Motion for Preliminary Injunction 

I 

Plaintiff hereby moves that Capital Air Lines be imme¬ 
diately ordered to rehire plaintiff as a co-pilot pending 
trial of this action in a position on the seniority roster, at 
the end thereof, as of the date of the preliminary injunc¬ 
tion, as if hired that day as a new employee, and to retain 
him in such position until the court shall order otherwise. 

II 

In support of his motion plaintiff relies upon the allega¬ 
tions contained in the complaint filed herein and states 
further that Capital Air Lines is now hiring new employees 
from outside the seniority roster on which plaintiff is 
entitled to a place and under which plaintiff is entitled to 
preferential rehiring. Plaintiff is presently and since 
February 7, 1950 has been, without regular work and has 
nearly exhausted his savings. To require Capital Air Lines 
to reinstate plaintiff pending adjudication of this action 
will work no hardship on the employer or plaintiff’s fellow 
employees and will prevent plaintiff from suffering grave 
and undue hardship. 
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15 Filed June 21, 1950, Harry M. Hull, Clerk 

Affidavit 

Personally appeared before me H. J. Reid who, being 
duly sworn, did state as follows: 

1. That he is Manager of Flight Operations for Capital 
Airlines, Inc. 

2. That the duties of his position include the overall 
supervision of employment practices covering all of Capi¬ 
tal’s flight personnel and the maintenance of personnel 
files on all of such employees. 

3. That he is familiar with the hiring and subsequent 
release from the service of Capital of Robert L. Barbefe. 

4. That Robert L. Barbee was employed by Capital qs 
a probationary co-pilot on July 15, 1946. 

5. That soon after Barbee was employed by Capital it 
became necessary to curtail operating schedules with ja 
resulting curtailment of the number of pilots employejd 
by the company. Accordingly, on January 6, 1947, Barbep 
was released from the service of Capital due to a reduc¬ 
tion in force in conformity with the provisions of sectiop 
27 (a) of the collective bargaining agreement betweep 
Capital and its pilot employees. 

6. That Barbee was informed by the company 

16 that the date of his possible recall to service with 
Capital was indefinite. 

7. That, on information and belief, Barbee entered thd 
Air Force after his release by Capital and, during his tour 
of duty, attempted to secure a regular commission in th^ 
Air Force. In an effort to help Barbee secure this regular 
commission, Capital, by its Manager of Flight Operations 
on December 21, 1948, forwarded to the Chief of Staff,I 
USAF, a letter of recommendation in Barbee’s behalf. 

8. That the collective bargaining agreement attached 1 
hereto as Exhibit A, which is made a part hereof, was the 
labor agreement in effect when Barbee entered and was! 
released from the service of Capital; and that such agree-) 
ment continued in effect until June 1, 1947. A new agree-) 
merit was executed on June 1, 1947, which is substantially 
the same as the former agreement. A copy of the agree¬ 
ment of June 1, 1947 is attached hereto as Exhibit B and 
made a part hereof. 

H. J. Reid. 
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17-18 

EXHIBIT A 

Pennsylvania-Central Airlines Corporation 

Agreement between Pennsylvania-Central Airlines Corp. 
and the Air Line Pilots in the Service of Pennsylvania- 
Central Airlines Corp. 

As Represented by The Airline Pilots Association, 

International 

Governing Rates of Compensation, Hours of Work, Work¬ 
ing Conditions, and a Procedure for the Orderly Settle¬ 
ment of any Disputes 

Effective April 22, 1940 

July, 1946. 

# * * 

Pay Copilots 

Sec. 12. (a) Copilots shall be paid minimum monthly 

salaries as follows: 

One year First six months.... $190.00 per month 
Second six months. . 210.00 per month 

Two vears Third six months. . . 230.00 per month 

Fourth six months. . 250.00 per month 

Three years Fifth six months... 270.00 per month 

Sixth six months. . 290.00 per month 

Four years Seventh six months. 310.00 per month 

Eighth six months.. 330.00 per month 

24 After the completion of four years 

of service and thereafter. . 350.00 per month 

(b) The pay scale outlined above shall apply to all 
copilots. Their seniority for pay purposes is to be com¬ 
puted on the actual length of service as a pilot with the 
Company. 

* # # 

Seniority General 

Sec. 18. (a) Seniority of a pilot shall be based upon 

the length of service as a regularly scheduled air line pilot 
in the employ of the Company or its predecessor airline 
Companies whose operations have been taken over by the 
Company. Seniority grievance cases which are now pend¬ 
ing or may become pending when a master seniority list is 





41 


posted as provided herein, shall be decided by the Senior¬ 
ity Adjustment Board established in this agreement, t[he 
decision of which shall be final and binding on all parties 
hereto. 

(b) Seniority shall govern all pilots in case of promotion 
and demotion, their choice of vacancies, filling of vacan¬ 
cies, their assignment or reassignment due to expansion 
or reduction in schedules, their retention in case of Re¬ 
duction in force, their reemployment after release due |to 
reduction in force provided that the pilot’s qualifications 
are sufficient for the operation to which he is to be assigned. 
In the event that a pilot is considered by the Company nDt 
to be sufficiently qualified, the Company shall immediately 
furnish such pilot written reasons therefor. 

(c) Seniority as a pilot shall begin to accrue on the date 
of assignment to air line flying duty as a pilot, and shqll 
continue to accrue throughout the period of such du^y 
except as otherwise provided in this agreement. 


Period of Probation 

Sec. 20. Copilots may be on probation for a period nit 
to exceed the first twelve months of their service as a 
copilot with the Company. Such probationary period shall 
not be deemed to be ended by promotion to first or reserve 
pilot; but a copilot so promoted before he has served 
twelve months as copilot shall, if later demoted, be stitl 
on probation as copilot as defined in this section until a 
total of twelve months’ service as pilot are completed. 

* * * 

Loss of Seniority 

Sec. 23. Any pilot whose services with the Com- 
31 pany are permanently severed shall forfeit his 
seniority rights. 

♦ * # 

Seniority Classification of Runs 

Sec. 25. Runs shall be classed as permanent or tempo¬ 
rary. A permanent run shall be considered any run which 
has been in regular operation for nine consecutive months. 
A run bulletined as a temporary run which may later be¬ 
come permanent, shall not be rebulletined until a vacancy 
exists on the run. 
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New Runs and Vacancies 

Sec. 26. (a) All pilot vacancies shall be bulletined at 

all stations where pilots are based, as far in advance as 
is practicable. Such bulletin shall state whether the va¬ 
cancy is for a run expected to be permanent or temporary, 
the number of positions to be filled, the base station and 
pilot division and a reasonable deadline date after which 
bids will not be considered; however, when possible, such 
date shall not be less than ten days after the bulletining 
of such vacancies. 

(b) The senior pilot bidding for any vacancy shall be 
assigned the vacancy, subject to section 18. If no pilot 
bids for such vacancy, the vacancy shall be filled by selec¬ 
tion, subject to sections 18 and 24. 

(c) A pilot who bids and is assigned to a temporary run, 
may, upon discontinuance of such temporary run, exercise 
his seniority without reverting to the next lower status, 
only to displace the lowest ranking pilot in the system and 
at his own expense. 

(d) If a reserve pilot or copilot shall, within the first 
six months of assignment, as a result of bidding, fail to 
perform satisfactorily the duties required on the run, he 
shall be replaced by the next senior bidder, subject to 
section 18, available "of the bidders, on the bulletin on which 
he obtained the run and he shall, at his own expense, fill 
the vacancy made available by such other bidder. 

Demotion and Reduction of 
Personnel 

Sec. 27. (a) A pilot who is released from the serv- 
33 ice of the Company due to reduction in force and who 
is subsequently reemployed shall retain his seniority 
to the time of release but shall not continue to accrue 
seniority after release unless and until he is reemployed. 
Such pilot, if he keeps the Company advised of his address, 
will be reemployed in the order of his seniority, provided 
the Company finds his flying ability and physical condi¬ 
tion still meet the required standards. The right of prefer¬ 
ence in reemployment shall expire at the end of one year 
from the date of release. 

(b) A pilot who has been released due to reduction of 
force shall file his address with the Company and shall 
thereafter promptly advise the Company of any change in 
address and shall renew his statement of address, whether 
changed or not, each ninety days. 
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(c) A pilot shall not be entitled to preference in reem¬ 
ployment if he does not comply with the foregoing require- 
ment or if he does not return to the service of the Com¬ 
pany within two weeks after notice to do so, sent by regis¬ 
tered mail or telegram to the last address filed with the 
Company. 

Investigations and Discipline 
Sec. 28 
A. Hearing 

1. A pilot shall not be disciplined or dismissed from the 
Company without notification in writing from the Cojm- 
pany as to any such action and such pilot shall not be 
disciplined or dismissed without an investigation and hear¬ 
ing provided that the pilot makes written request for an. 
investigation and hearing within twelve days after recei v¬ 
ing such written notification. Nothing herein shall extepd 
the right of investigation and hearing to a copilot on pro¬ 
bationary status. 


112 Filed Jun. 26,1950. Harry M. Hull, Clerk 

Affidavit of Robert L. Barbee in Support of Motion for 

Preliminary Injunction 

113 June 20, 1950. 

To WHOM IT MAY CONCERN : 

I, Robert L. Barbee, was honorably discharged from the 
United States Air Force on the 6th day of February, 19^0 
at Langley Air Force Base, Virginia. 

On the 8th day of February 1950 I officially applied fqr 
re-instatement for my former position as co-pilot with 
Capital Air Lines, Washington, D. C., under the Selective 
Service and Training Acts of 1940 and 1948. 

Capital Air Lines officially turned down my request for 
re-instatement with any seniority, but advised me that they 
would be hiring new co-pilots in the spring. 

On February 8th 1950 I had in my possession approxi¬ 
mately twelve hundred dollars ($1,200.00), which included 
approximately seven hundred and fifty dollars in terminal 
leave pay, from the United States Air Force. 

After having been refused re-employment rights by 
Capital Air Lines I contacted Mr. Larry Cates, of the A}r 
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Line Pilots Association, who is the Associations representa¬ 
tive in Washington, D. C., Mr. Cates in turn referred me to 
the Veterans Re-employment Rights Bureau of the United 
States Department of Labor, Washington, D. C. 

The Re-employment Rights Bureau contacted Capital 
Air Lines and informed them of my Re-employment Rights, 
under the 1940 and 1948 Selective Service Acts, but to no 
avail. 

This case was turned over to the United States Attorney 
during the latter part of February, 1950. 

Since February 1950 I have made numerous applications 
and trips to secure further employment. I have submitted 
four applications for Federal employment and have been 
declared eligible for employment with the Flight Opera¬ 
tions Branch of the Civil Aeronautics administrations. 
However, at the present time employment with the Civil 
Aeronautics administration seems to be quite remote, due 
to the number of applicants, available appropriated funds, 
slow 7 turn over of personnel, etc. 

114 In March 1950 I flew’ to Detroit, Michigan, Via 
Commercial Air Lines at my own expense, from my 
residence in Durham, X. C., for the purpose of securing 
employment with General Motors, as a pilot, with their 
flight section. After having been intervievred I was de¬ 
clared eligible, and placed on the list of other eligible pilots. 

I was advised by General Motors that if and wflien I w’as 
employed I would be required to drop my claim against 
Capital Air Lines, in the interest of any position given to 
me by General Motors. 

I have made a number of trips to Washington, D. C., from 
Durham, X. C., to the office of the Veterans Re-employment 
Rights Bureau and the Office of the United States Attorney, 
sometimes having to remain in Washington tw’o or three 
days. In addition I have spent approximately fifty dollars 
($50.00) total in telephone calls to the Veterans Re¬ 
employment Rights Bureau, the United States Attorney 
Office, the Office of the Air Line Pilot Association and the 
office of the Capital Air Lines. 

From the 6th day of February 1950 I have had no income 
from any source, with the exception of one hundred and 
twenty one dollars ($121.00), in connection with U. S. Air 
Force Reserve Activities; Veterans Readjustment Allow- 
ances, and my National Service Life Insurance dividend, 
from the Veterans Administration. 

At the present time my bank balance, with the Citizens 
Trust Company, Portsmouth, Virginia, is down below 
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twenty-five dollars ($25.00), and I have approximately 
seventy-five dollars ($75.00) in cash on my person. The 
only other assets I have are, one 1949 Chevrolet, with a 
lien against it in the favor of General Motors Acceptance 
Corporation in the amount of approximately one thousand 
dollars, which is being paid off at the rate of $70.00 per 
month, and property such as household and personal items 
that belong to my wife, daughter and myself. 

In June 1950, Capital Air Lines refused to employ me as 
a new co-pilot employee, even though Capital Air Lines is 
presently hiring quite a number of new co-pilots, unless I 
dropped all claim and court action against them for prfcvi- 
ous seniority. 

Robert L. Barbee. 

##***#* 

117 Filed Jun. 28, 1950. Harry M. Hull, Clerk 

Answer 

First Defense i 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. Defendant admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the complaint. 

2. With respect to paragraph 4 of the complaint, defend¬ 
ant admits the allegation contained in the first sentence 
thereof and denies each and every other allegation in said 
paragraph. 

3. Defendant denies the allegations contained in para¬ 
graph 5 of the complaint. 

Third Defense 

1. Plaintiff was employed by defendant as a probationary 
co-pilot from July 15,1946 to January 6,1947, on which date 
plaintiff was released from the employ of defendant in a 
reduction in force in accordance with the collective bargain¬ 
ing agreement between defendant and its pilots. 

118 2. During said period of employment plaintiff vras 
a temporary employee of defendant. 

3. Plaintiff did not leave the employ of defendant to enter 
the IT. S. Air Force, but on the contrary, after having been 
released from employment by defendant, he then entered 
the Air Force. 
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4. Under all of the facts plaintiff is entitled to no relief 
pursuant to section 8 of the Selective Service and Train¬ 
ing Act. 


• *••••• 

120 Filed June 28, 1950, Harry M. Hull, Clerk 

Order for a Speedy Hearing and 
Advancing the Case on the Calendar 

Plaintiff having filed a motion for a preliminary injunc¬ 
tion, and defendant having filed Points and Authorities 
in opposition thereto; and the matter having been argued 
before the Court by counsel for both parties; and the 
Court finding that this is a case involving a claim for re¬ 
employment rights under the Selective Training and Ser¬ 
vice Act, and that under such Act the Court is directed 
to order a speedy hearing and to advance the case on 
the calendar (50 U. S. C. A. App. § 308(e)); 

Now therefore it is ordered that this proceeding be, 
and the same is, advanced on the calendar, and that a 
speedy hearing be held. 

Edward M. Curran, 

Justice. 

Dated: June 28th, 1950. 

Copy Received. 

Stafford R. Grady, 

Attorney for Plaintiff. 

121 Filed June 28, 1950, Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 
and Order Denying Preliminary Injunction 

Plaintiff having filed herein a motion for preliminary 
injunction pending trial of this action, requesting that 
defendant be ordered to rehire plaintiff as a co-pilot as 
of the date of the injunction; and plaintiff having filed 
in support of such motion an Affidavit and Points and 
Authorities; and 

The defendant having filed Points and Authorities in 
opposition to said motion, and a supporting Affidavit; and 

This matter having been argued before the Court by 
Counsel for both parties; 

The Court makes the following findings of fact and 
conclusions of law: 
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1. On July 15, 1946 plaintiff was first employed as ,a 
probationary co-pilot by defendant, Capital Airlines. Qn 
January 6, 1947, after less than six months employment, 
he was released from the service of the defendant due to 
lack of work. Thereafter, on March 19, 1947 plain- 

122 tiff entered the United States Air Force. Plaintiff 
was discharged from the Air Force on February 5, 

1950, and applied to defendant for reemployment. 

2. Plaintiff claims that under Section 8 of the Selective 
Training and Service Act he is entitled to reemployment 
by defendant w r ith full accrued seniority dating back tlo 
his original employment with the defendant on July lj3, 
1946. Defendant has refused to reemploy plaintiff with 
such seniority. 

3. Plaintiff was released from the employ of defendant 
in a reduction in force on January 6, 1947 pursuant to 
Section 27 (a) of the collective bargaining agreement 
between defendant and its pilots, by being notified that 
he was furloughed. Under these circumstances plaintiff's 
status thereafter w r as one of unemployment with respecjt 
to the defendant. Plaintiff did not leave the service of 
defendant to enter the Armed Services, and he therefore 
is not entitled to reemployment pursuant to the Selective 
Training and Service Act. Edwards and Young v. Capi¬ 
tal Airlines , 84 App. D. C. 347, 176 F. (2d) 755 (1949), 
Cert, denied 70 S. Ct. 18S (1949). 

4. The position held by plaintiff while in the employ 
of defendant was temporary, and therefore not protected 
by the provisions of the Selective Training and Service 
Act. 

5. Pending trial of the present action plaintiff will not 
suffer any irreparable injury because if he should be 
successful he would be reimbursed for back pay for the 
period pending trial and would be reinstated on de¬ 
fendant’s pilot roster. 

Now therefore it is ordered that the plaintiff’s motion 
for a preliminary injunction pending trial be, and th<^ 
same is, hereby denied. 

Edward M. Curran, 

Justice. 

Dated: June 28th, 1950. 

Copy Received. 

Stafford R. Grady, 

Attorney for Plaintiff. 

123 Filed June 30, 1950, Harry M. Hull, Clerk 
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Proposed Findings of Fact and Conclusions of Law 
and Order Denying Preliminary Injunction 

Plaintiff having filed herein a motion for preliminary 
injunction pending trial of this action, requesting that 
defendant be ordered to rehire plaintiff as a co-pilot as of 
the date of the injunction; and plaintiff having filed in 
support of such motion an Affidavit and Points and Au¬ 
thorities; and 

The defendant having filed Points and Authorities in 
opposition to said motion, and a supporting Affidavit; and 

This matter having been argued before the Court by 
counsel for both parties; 

The Court makes the following findings of fact and con¬ 
clusions of law: 

1. On July 15, 1946 plaintiff was first employed as a 
probationary co-pilot by defendant, Capital Airlines. On 
January 6, 1947 he was furloughed due to lack of work. 
Thereafter, on March 19, 1947, plaintiff entered the United 
States Air Force. Plaintiff was discharged from the Air 
Force on February 6, 1950, and applied to defendant for 
reemployment on February 7, 1950. 

2. Plaintiff claims that under Section 8 of the Selective 

Training and Service Act he is entitled to reemploy- 
124 ment by defendant with full accrued seniority dat¬ 
ing back to his original employment with the de¬ 
fendant on July 15, 1946. Defendant has refused to 
reemplov plaintiff with such seniority. 

3. Plaintiff has failed, on the hearing of this motion, 
to establish that he will suffer irreparable injury in the 
event the motion for preliminary injunction is not granted, 
because if he should be successful upon a final determina¬ 
tion of the issues he would be reimbursed for back pay 
for the period pending trial and would be reinstated on 
defendant’s pilot roster. 

Now therefore it is ordered that the plaintiff’s motion 
for a preliminary injunction pending trial be, and the 
same is, herebv denied. 

7 v 

Judge. 

Dated:-, -. 


Certificate of Service 

I hereby certify that a copy of the foregoing Findings 
of Fact and Conclusions of Law and Order Denying Pre¬ 
liminary Injunction was served upon the defendant by 
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mailing a copy thereof to Robert B. • Hankins, Esquire, 
Ring Building, Washington, D. C., attorney for defendant, 
this 28th day of June, 1950. 

Stafford R. Grady, 
Assistant United States Attorney. 

125 Filed June 30,1950, Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FO^R 
THE DISTRICT OF COLUMBIA 

Civil Action No. 2471-50 J 

Robert L. Barbee, Plaintiff, 

I 

v. 

Capital Airlines, Inc., Defendant 

Proposed Order for an Immediate Hearing and Advancing 

the Case on the Calendar 

Plaintiff having filed a motion for a preliminary injunc¬ 
tion, and defendant having filed points and authorities in 
opposition thereto; and the matter having been argued 
before the Court by counsel for both parties; and the Court 
finding that this is a case involving a claim for reemploy¬ 
ment rights under the Selective Training and Service Act], 
and that under such Act the Court is directed to order 
speedy hearing and to advance the case on the calendar 
(50 U. S. C. A. App. § 308(e)); 

Now therefore it is ordered that this proceeding be, and 
the same hereby is, advanced on the calendar for an imj 
mediate trial. 


Judge. 

Dated:-. 

Certificate of Service 

I hereby certify that a copy of the foregoing Order for 
an Immediate Hearing and Advancing the Case on the 
Calendar was served upon the defendant by mailing a copy 
thereof to Robert B. Hankins, Esq., Ring Building, Wash¬ 
ington, D. C., attorneys for defendant, this 28th day of 
June, 1950. 

Stafford R. Grady, 
Assistant United States Attorney. 
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126 Filed, Jul 17, 1950. Harry M. Hull, Clerk 
Motion for Summary Judgment 

The defendant Capital Airlines, Inc., moves this Court 
for a summary judgment dismissing the complaint herein, 
on the ground that there is no genuine issue as to any ma¬ 
terial fact and that defendant is entitled to a judgment as 
a matter of law, as set forth in the attached memorandum 
and affidavit; and for such other and further relief as the 
Court may deem just, with costs. 

• *•*••* 


133 Filed, Jul 17,1950. Harry M. Hull, Clerk 

Affidavit 

Personally appeared before me H. J. Reid who, being 
duly sworn, did state as follows: 

1. That he is Manager of Flight Operations for Capital 
Airlines, Inc. 

2. That the duties of his position include the overall 
supervision of employment practices covering all of Capi¬ 
tal’s flight personnel and the maintenance of personnel files 
on all of such employees. 

3. That he is familiar with the hiring and subsequent re¬ 
lease from the service of Capital of Robert L. Barbee. 

4. That Robert L. Barbee was employed by Capital as 
a probationary co-pilot on July 15, 1946. 

5. That soon after Barbee was employed by Capital it 
became necessary to curtail operating schedules with a re¬ 
sulting curtailment of the number of pilots employed by 
the company. Accordingly, on January 7, 1947, Barbee 
was released from the service of Capital due to a reduction 
in force in conformity with the provisions of section 27(a) 
of the collective bargaining agreement between Capital 
and its pilot employees. 

6. That Barbee was informed by the company that 

134 the date of his possible recall to service with Capital 
was indefinite. 

7. That Barbee entered the Air Force after his release 
by Capital and, during his tour of duty, attempted to secure 
a regular commission in the Air Force. In an effort to help 
Barbee secure this regular commission, Capital, by its Man¬ 
ager of Flight Operations on December 21, 1948, forwarded 
to the Chief of Staff, U. S. A. F., a letter of recommenda¬ 
tion in Barbee’s behalf. Plaintiff Barbee was unsuccessful 
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in his attempt to secure a regular commission and was dis¬ 
charged from the Air Force on February 6, 1950. 

8. That the collective bargaining agreement attached 
hereto as Exhibit A, which is made a part hereof, was tl e 


labor agreement in effect when Barbee entered and 


was 


released from the service of Capital; and that such agree¬ 
ment continued in effect until June 1, 1947. A new agree¬ 
ment was executed on June 1, 1947, which is substantially 
the same as the former agreement. A copy of the agree¬ 
ment of June 1, 1947 is attached hereto as Exhibit B ai^d 
made a part hereof. 

H. J. Reid. 


135 Filed, Aug 4, 1950. Harry M. Hull, Clerk 

THE UNITED STATES DISTRICT COURT FOR TH 
DISTRICT OF COLUMBIA 

Civil Action No. 2471-50 

Robert L. Barbee, Plaintiff, 
v. 

Capital Air Lines, Inc., Defendant 

Plaintiff’s Opposition to Defendant’s Motion for Sum¬ 
mary Judgment 

Comes now the plaintiff, Robert L. Barbee, by his attoij 
ney, George Morris Fay, United States Attorney, and op¬ 
poses the granting of defendant’s motion for" summary 
judgment upon the ground that there are substantial ques 
tions as to material issues of fact which should only be re¬ 
solved upon a trial of the issues herein. 


154 Filed Aug. 4,1950. Harry M. Hull, Clerk 

Affidavit of Robert L. Barbee 

I, Robert L. Barbee, after having been duly sworn upon 
oath depose and say: 

1. I am the plaintiff in the above entitled action. 

2. I was originally employed by the defendant, Capita': 
Airlines as a probationary co-pilot on July 15, 1946. 

3. I was notified by the defendant, Capital Airlines, by 
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letter dated January 2, 1947 that “It is with regret that I 
must inform you that due to your position on the seniority 
system of the company, it is necessary to place you on fur¬ 
lough until further notice. This furlough will take effect 
as of January 6, 1947. • * * I take this action with great 
reluctance and hope that you will keep in touch with us so 
that you may be put back on our payrolls as soon as busi¬ 
ness permits. ” 

4. Subsequently, I received a letter from Capital Air¬ 
lines dated March 31, 1947, stating in part as follows: “As 
you probably know, men were furloughed down to No. 271, 
but we have brought several of them back. I hope this is 
the beginning of getting all you fellows back.” 

5. On March 19,1947,1 was recalled to active duty by the 
United States Army Air Force. 

6. On May 14, 1947, I received the following telegram 
from Capital Airlines: “Are recalling 28 co-pilots approxi¬ 
mately June 1st. Rewire immediately whether or 

155 not you will report. Will advise definite date as soon 
as information available.” 

7. In response to that wire, I immediately wired Capital 
Airlines as follows: “Your telegram dated 14 April 1947, 
subject: recall, received. Was recalled active duty A.A.F. 
19 March, 1947. Date of release uncertain. Will report 
for co-pilot duty immediately upon release from A.A.F.” 
(To the best of my recollection, the date “14 April 1947” 
is in error. This telegram should have read “14 May 
1947”.) 

8. On May 1,1948,1 received the following telegram from 
Capital Airlines: “Anticipating recall for May 12th. Re¬ 
wire collect whether or not interested.” 

9. In response to that message, I wired Capital Airlines 
on May 1,1948 to the following effect: “Received telegram. 
Unable to obtain release from Air Force due to critical 
shortage of radar officers. Will contact you immediately 
upon release from active duty. Thank you.” 

10. On the pilots’ system seniority list dated January 1, 

1947, I occupied position No. 333. My name appeared on 
the seniority list for July 1, 1947 and also for January 1, 

1948. My position on the seniority list advanced due to 
the normal attrition rate of that period. 

11. I was put on furlough in accordance with the seniority 
roster. All men with less seniority than I were furloughed 
prior to my being furloughed. I was not furloughed out of 
order. 
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12. To the best of my knowledge and belief, I was re¬ 
called, on May 14, 1947, in accordance with my position op 
the seniority roster. No men below me on the seniority 
roster were recalled prior to my being recalled. 

13. I have never been dismissed or discharged from th^ 
employment of the company. I have never received anV 
notification in writing from the company, as required by 
Section 28(a)(1) of the Agreement to the effect that I was 
dismissed. I have at all times complied with sub-sectionb 
(b) and (c) of Section 27 of the Agreement prescribing 

the requirements for recall, i.e., the collective bar- 
156 gaining Agreement between the defendant and thb 
Ail Line Pilots Association. 

14. While in the Air Force, I applied for a regular coni 
mission in the Army Air Force. This application for com¬ 
mission, however, was withdrawn before it was acted upon. 

15. I was honorably discharged from the Air Force oti 
January 6, 1950. On January 7, 1950, I applied for rein¬ 
statement to my former position with Capital Airlines. 
This application for reinstatement was denied by Capita^. 
At the time of my application for reinstatement to my 
former position, I was, and still am, a duly qualified ancjl 
licensed pilot. 

16. Prior to the time I was employed by the defendant, 
had a permanent position with the Orvis Nelson Air Trans¬ 
port Company of Oakland, California. Upon the repre¬ 
sentations of at least cue official of defendant, namely, War ¬ 
ren W. Via, Personnel Division, to the effect that my posi¬ 
tion with defendant was a permanent one, I left my positioq 
with Orvis Nelson Air Transport Company and came tcf 
Washington, D. C. to accept the position as probationary 
co-pilot with defendant. It was necessary to move myt 
family from California to Washington at a total expense! 
to me of approximately $1,000.00. I was also advised by 
Mr. Via that due to the expansion of defendant, it was very 
probable that I would be checked out as a Captain within 
a year. 

17. Several pilots who occupied positions below the 
position which I occupied at the time I was furloughed in 
January 1946 were recalled and are presently employed by 
Capital Airlines. 

Robert L. Barbee. 
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157 Filed Oct. 3, 1950. Harry M. Hull, Clerk 

District Court of the United States for the District of 

Columbia 

Civil Action No. 2471-50 

Robert L. Barbee, plaintiff, 
v. 

Capital Airlines, Inc., defendant 
Order Granting Motion for Summary Judgment 

This matter having come before this Court upon the 
motion of the defendant Capital Airlines, Inc. for summary 
judgment; various affidavits, exhibits and memoranda hav¬ 
ing been presented in support of said motion and in opposi¬ 
tion thereto; oral argument for both parties having been 
heard; and the Court having found that there is no genuine 
issue as to any material fact and that the defendant Capital 
Airlines, Inc. is entitled to a judgment as a matter of law, 
upon the basis of Edwards and Young v. Capital Airlines, 
Inc., 84, App. D. C. 347, 176 F. 2d 755; 

It is hereby ordered that the motion of the defendant 
Capital Airlines, Inc. for a summary judgment be, and the 
same is, granted; and it is further ordered that judgment 
be entered for the defendant. 

Burnita Shelton Matthews, 

Judge. 

Dated: Oct. 3, 1950. 

Copy received. 

Ross O’Donoghue, 

Attorney for Plaintiff. 
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QUESTIONS PRESENTED. 

In the opinion of appellee Capital Airlines, the questions 
presented on this appeal are: 

1. After appellant Barbee had been released from the 
service of Capital Airlines as a co-pilot (such release havihg 
been effected under section 27 (a) of the applicable collec¬ 
tive bargaining agreement), and when appellant Barbee 
subsequently entered the armed services, was he not in a 
status of unemployment with respect to Capital so thht 
when he was still later discharged from the armed services 
he had no reemployment rights with Capital under the 
Selective Training and Service Act of 1940? 

2. In view of the uncontroverted fact that appellant 
Barbee had been released from the service of Capital Air¬ 
lines under section 27 (a) of the collective bargaining 
agreement, and in view of the fact that this release hhd 
occurred prior to Barbee’s entry into the armed services, 
was not the lower court correct in rendering summary 
judgment for Capital Airlines on the basis of this Court’s 
decision in Edwards v. Capital Airlines, 84 App. D. C. 346, 
176 F. 2d 755 (1949), cert, denied 338 TJ. S. 885? 

3. Assuming (without conceding) that appellant Barbee, 
a probationary co-pilot, was still in the employ of Capital 
Airlines when he entered the armed services, was he not a 
“temporary” employee so that he had no reemployment 
rights under the Selective Training and Service Act of 
1940? 
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Summary of Argument. 5 
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I. Plaintiff Did Not Leave A Position Of Employ- | 
ment To Perform Military Service, And There¬ 
fore He Has No Statutory Reemployment 
Rights With Capital Airlines. 6 


II. There Being No Genuine Issue Of Fact, The 
Court Below Properly Granted Capital’s Motion 
For Summary Judgment. 



III. In Any Event, Plaintiff Had Previously Been 
Only A Temporary Employee Of Capital Air¬ 
lines, And The Court Below Could Have 
Granted Summary Judgment On This Additional 
Ground. 

Conclusion. 
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ROBERT L. BARBEE, Appellant 

v. 

CAPITAL AIRLINES, INC., Appellee 


Appeal From a Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

I 

The controlling facts of this case are simple and undis-i 
puted. Despite the injection of many extraneous matters 
by the appellant, the pertinent facts upon which the court 
below based its judgment remain clear and unquestioned) 
by the appellant. | 

On July 15, 1946, appellant Barbee 1 was first employed 

l To be consistent with appellant’s Brief, the parties will hereinafter be 
referred to as they appeared in the court below. 
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as a probationary co-pilot by defendant Capital Airlines. 
As a probationary co-pilot, plaintiff could have been dis¬ 
charged at any time during his first year’s employment 
without any reference to relative seniority and without 
right of appeal or hearing concerning such discharge. 
(Joint App. 41, 43). 2 On January 6, 1947, after less than 
six months’ employment, plaintiff was released from the 
service of Capital Airlines due to a reduction in force in 
conformity with the provisions of section 27 (a) of the col¬ 
lective bargaining agreement between Capital and its pilot 
employees. Furthermore, Capital advised plaintiff that 
the date of any possible recall to Capital was indefinite. 
(Joint App. 50). Capital Airlines established these facts 
in the present proceeding by an affidavit in support of its 
motion for summary judgment. At no point in this pro¬ 
ceeding has plaintiff denied that he was released from the 
service of Capital under section 27 (a) of the labor agree¬ 
ment, nor could he possibly do so. 

On March 19, 1947, two and one-half months after his 
release by Capital, plaintiff entered the United States Air 
Force. While in the Air Force, the plaintiff attempted to 
gain permanent status therein by applying for a regular 
commission. Unsuccessful in this attempt, he was dis¬ 
charged from the Air Force on February 6, 1950, after 
nearly three years of service. (Joint App. 50). 

Although plaintiff had clearly had no intention of re¬ 
turning to Capital’s employ as evidenced by his efforts to 
secure a regular commission in the Air Force, plaintiff on 
February 7, 1950 applied to Capital to be reemployed in 
his former position as a co-pilot, requesting that he be ac¬ 
corded the same seniority standing he had previously held 
at the time of his release from the service of Capital on 
January 6, 1947. In other words , plaintiff claims that he 
should have been permitted to accrue seniority with Capital 
during the entire period of time that he was voluntarily 

2 References designated et Joint App. ” refer to the pages of the printed 
Joint Appendix which is attached to appellant’s Brief. References herein 
designated * ‘ Tr. ’ ’ refer to the complete transcript of record before this Court. 
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serving with the Air Force. Capital refused and has con¬ 
tinued to refuse to reemploy plaintiff at this advanced 
seniority status on the ground that he is not so entitled, 
either by the provisions of Capital’s labor agreement with 
the pilots or by any veteran’s privileges accorded by ^he 
Selective Training and Service Act of 1940 as amended. 
For Capital to rehire plaintiff with seniority dating from 
the time of his original employment with the company, as 
claimed by plaintiff, would be grossly unfair to the many 
other pilots who are below that position on the seniority 
roster and who have earned their seniority by remaining 
in the service of Capital. 

Upon Capital’s refusal to rehire plaintiff at this ad¬ 
vanced seniority rating, plaintiff filed the present action 
in the court below, seeking to compel Capital to reemploy 
him with the full seniority to which plaintiff claims he is 
entitled. (Joint App. 37). Pending the disposition of his 
suit, plaintiff moved the trial court for a preliminary in¬ 
junction ordering Capital to rehire plaintiff as a co-pilot 
with seniority as of the date of the preliminary injunction. 
(Joint App. 38). Capital opposed that motion, and after 
submission of affidavits and opposing points and autho ri- 
ties by both parties, a hearing on the motion was held be¬ 
fore the trial court on June 27, 1950. (Joint App. 32). 
Thereupon the trial court issued an order finding, among 
other things, that plaintiff had not left the service of de¬ 
fendant to enter the armed services, and was therefore i^ot 
entitled to reemployment pursuant to the Selective Train¬ 
ing and Service Act. The trial court further found that 
plaintiff would suffer no irreparable injury through denial 
of the motion. Accordingly, plaintiff’s motion for a pre¬ 
liminary injunction pending trial was denied. (Joint App. 
46). Capital then filed its answer (Joint App. 45). 

Thereafter, Capital Airlines filed a motion for summary 
judgment on its behalf. (Joint App. 50). In factual sup¬ 
port of its motion for summary judgment Capital pre¬ 
sented and relied upon an affidavit filed in conjunction wi|th 
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the motion. (Joint App. 50). In legal support of its mo¬ 
tion, Capital filed a memorandum of points and authorities. 
(Tr. 128-32). Contrary to the erroneous statements which 
are repeated time and time again in plaintiff’s brief, Capi¬ 
tal did not base its motion on “the Findings of Fact and 
Conclusions of Law already entered.” (App. Brief, pages 
4, 8, 16, 29 and 31). Capital’s motion for summary judg¬ 
ment, as clearly shown by the record, was based squarely 
upon the aforementioned affidavit and memorandum of 
points and authorities. 

In support of its motion for summary judgment, Capital 
Airlines urged, among other things, that since plaintiff 
had admittedly been released from Capital’s employment 
pursuant to section 27 (a) of the collective bargaining 
agreement, plaintiff had no reemployment rights under 
the Selective Training and Service Act. This Court of 
Appeals had expressly so held, with respect to the very 
same section of the very same agreement, in Edwards and 
Young v. Capital Airlines , infra . 

The court below, after considering the affidavits and 
memoranda of law and after hearing oral argument on 
the motion, granted Capital’s motion for summary judg¬ 
ment. The court below found “that there is no genuine 
issue as to any material fact and that the defendant Capital 
Airlines, Inc., is entitled to a judgment as a matter of law, 
upon the basis of Edwards and Young v. Capital Airlines, 
Inc., 84 App. D. C. 346, 176 F. 2d 755.” (Joint App. 54). 

It is from this order of the court below, granting Capi¬ 
tal’s motion for summary judgment, that appellant has 
taken this appeal. 

STATUTES INVOLVED. 

The pertinent portions of the statutes involved have 
been set forth in the Brief of appellant. (App. Brief, 
pages 4, 5). 
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SUMMARY OF ARGUMENT. 

The action of the court below in granting Capital’s mo¬ 
tion for summary judgment was entirely proper and shoild 
be sustained by this Court. 

It is an undisputed fact that plaintiff Barbee was re¬ 
leased from the service of Capital Airlines due to a reduc¬ 
tion in force in conformity with the provisions of sec¬ 
tion 27 (a) of the collective bargaining agreement between 
Capital and its pilot employees. This Court has previously 
held as a matter of law that the status of a pilot employee 
so released from Capital’s service due to a reduction in 
force “is fixed by section 27 (a) of the contract as one of 
unemployment.” Edwards and, Young v. Capital Airlines , 
176 F. 2d at 757, 758. If this Court meant what it said in 
the Edwards case (and there is no reason whatever to be¬ 
lieve that it did not mean exactly what it said), the plaintiff 
here was unemployed when he entered the armed services. 
Plaintiff has attempted to obscure the holding of this Court 
in the Edwards case, but no amount of obfuscation can pos¬ 
sibly conceal that clear decision of this Court. When plain¬ 
tiff was released from the service of Capital Airlines under 
section 27 (a) of the contract, his status—to use the words 
of this Court—was “fixed as one of unemployment.” 

Two and one-half months after such release by Capital, 
plaintiff entered the armed service. Not having left a posi¬ 
tion of employment with Capital to enter the armed serv¬ 
ices, plaintiff Barbee, upon his discharge from military 
service, obviously had no reemployment rights with Capi¬ 
tal under the Selective Training and Service Act. There 
being no genuine issue of fact, and the law on the matter 
being quite clear, the court below was entirely correct in 
granting Capital’s motion for summary judgment. 

Furthermore, plaintiff was only a probationary co-pilot 
in the service of Capital. As such, he could acquire perma¬ 
nent status with the company only after he had success¬ 
fully completed one year’s service (which he never did). 
Under the Selective Training and Service Act an employee 


6 


who occupied a temporary position has no statutory re¬ 
employment right upon completion of military service. Ac¬ 
cordingly, the trial court could have properly granted 
Capital’s motion for summary judgment on this basis in¬ 
stead of the theory upon which the court’s order was actu¬ 
ally based. 

With either of these sound bases to support its action, it 
is clear that the order granting Capital’s motion for sum¬ 
mary judgment was proper and should be sustained by this 
Court. 

ARGUMENT. 

I. 

Plaintiff Did Not Leave a Position of Employment to 
Perform Military Service. 

The provision of the Selective Training and Service Act 
under which plaintiff seeks to be rehired at an advanced 
seniority status is section 8 of that Act. This section states 
that any person “who, in order to perform such training 
service, has left or leaves a position, other than a tempo¬ 
rary position, in the employ of any employer,” shall be 
restored to the same or a like position without loss of 
seniority and shall not be discharged from such position 
without cause for one year. 50 U. S. C. App. 308. As a 
prerequisite to relief under the foregoing provision, it is 
mandatory that the employee shall have left a position of 
employment in order to perform military service. 

Plaintiff Barbee’s status with Capital became one of un¬ 
employment when he was released from Capital’s service 
on January 6, 1947. When he entered the armed services 
two and one-half months later, on March 19, 1947, plaintiff 
did not leave a “position in the employ” of Capital “in 
order to perform such training and service.” Conse¬ 
quently, he has no standing to invoke the aid of the Act in 
securing reemployment with Capital. 

The collective bargaining agreement between Capital and 
its pilot employees provides, among other things: 
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“Sec. 27 (a) A pilot who is released from the service 
of the company due to reduction in force and who is 
subsequently reemployed shall retain his seniority to 
the time of release but shall not continue to accrue sen¬ 
iority after release unless and until he is reemploykd . 
Such pilot, if he keeps the Company advised of his ad¬ 
dress, will be reemployed in the order of his seniority, 
provided the Company finds his flying ability and phy¬ 
sical condition still meet the required standards. The 
right of preference in reemployment shall expire at 
the end of one year from the date of release.” (Joiht 
App. 42; italics added). 

It was under this section 27 (a) of the contract th^it 
plaintiff Barbee was released from Capital’s service on 
January 6, 1947. (Joint App. 50). At no point has plain¬ 
tiff contended that he was not released from Capital’s serv¬ 
ice under this section of the contract; indeed, he has tacitly 
admitted that such was the case. As a consequence, there 
is no genuine issue of fact as to this controlling point. 

The real issue which is before this Court is the correct¬ 
ness of the ruling of the court below as a matter of lay\ 
The court below granted Capital’s motion for summary 
judgment on the ground that a pilot employee who has 
been released from Capital’s service under section 27 (a) 
of the labor agreement does not continue in the employ <j>f 
the company, and therefore such a person has no reem¬ 
ployment rights under the Selective Training and Service 
Act. (Joint App. 54). The law on this matter is clear be¬ 
yond question. This Court, in considering the effect of tfie 
identical section 27 (a) of the agreement, has held as a 
matter of law that a pilot employee released under this sec¬ 
tion of the agreement does not continue in the employment 
of the company and therefore has no reemployment rights 
under the Selective Training and Service Act, Edwards i. 
Capital Airlines, Inc., supra. 

As this Court said: 

“This Section 27 (a) refers to a retention of seniority 
and to preference in return to the employer’s service. 
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But, plainly, it contemplates that during the period of 
release from that service, the employee does not con¬ 
tinue in the employment of the company. The section 
speaks of ‘reemployment.’ While it speaks of retain¬ 
ing seniority, it actually provides for a reinstatement 
of seniority upon reemployment. It contemplates that 
a pilot released due to reduction in force might never 
be reemployed. Only if and when he is reemployed 
does he resume his seniority status.* * 

“We are of the view, as we have said, that the 
status of one released due to reduction in force is fixed 
by Section 27 (a) of the contract as one of unemploy¬ 
ment .” (176 F. 2d at 758). (Italics added) 

Accordingly, this Court ruled that: 

“They (appellants) did not leave their employment 
‘in order to perform such training and service’. _ It is 
our view, therefore, that the above-quoted provisions 
of the Selective Training and Service Act did not ap¬ 
ply to these appellants and so the company was 
not required by that statute to restore them to their 
prior seniority status.” (176 F. 2d at 757) 

Similarly, plaintiff Barbee was not in Capital’s employ 
when he entered the Air Force. Therefore, the court below 
was entirely correct in ruling that section 8 of the Selec¬ 
tive Training and Service Act does not apply to plaintiff, 
and Capital is not required by statute to restore him to his 
former seniority status with the company. 

Plaintiff contends that because he was not given a notice 
of discharge as required by section 28 (a) (1) of the agree¬ 
ment, he was not permanently released by Capital. (Brief, 
pp. 3, 27). But section 28 (a)(1) refers to the type of no¬ 
tice which is required when a pilot employee is dismissed 
for cause. The contract, as interpreted by this Court in 
the Edwards case, establishes two distinct methods by 
which a pilot employee may be released from the employ¬ 
ment of the company; that is, either by dismissal through 
the notification procedures of section 28 (a) (1), or by re- 
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lease due to a reduction in force under section 27 (a), j As 
this Court said in the Edwards case: 

“It is true that these appellants were not ‘fired 1 ' in 
the sense that that word means a discharge for cajise. 
But a man may be permanently released without being 
‘fired’ in that sense.” (176 F. 2d at 757). 

Plaintiff Barbee plainly falls in that class of employees 
■whose employment is terminated by the operation of sec¬ 
tion 27 (a). 

Plaintiff attempts to distinguish the Edwards case fijom 
the instant situation, and in doing so, he relies heavily 
upon the difference in the choice of words used by Capital 
in notifying the pilots in each situation that they were be¬ 
ing released due to a reduction in force. He argues tpat 
since a letter from the company advised him he had been 
placed “on furlough until further notice,” he somehlow 
occupied a nebulous state of furlough which entitled him 
to reemployment rights. (Brief, pages 6, 7, 9-16, 26, 27). 
However, he obscures the fact that the controlling collec¬ 
tive bargaining agreement makes no reference to “ftir- 
lough” status, and the only possible meaning of the letjter 
from Capital was that plaintiff had in fact been released 
due to a reduction in force under section 27 (a). Signifi¬ 
cantly, he has not denied that he was so released. Further¬ 
more, Capital advised him at the time that the date of a|ny 
possible recall to Capital’s service was indefinite. (Joint 
App. 50). 

In Aeronautical Lodge v. Campbell, 337 IT. S. 521 (1949), 
the Supreme Court said: 

“In providing that a veteran shall be restored to tjhe 
position he had before he entered the military service 
‘without loss of seniority,’ § 8 of the Act uses the teifm 
‘seniority’ without definition. It is thus apparent that 
Congress was not creating a system of seniority but 
recognizing its operation as part of the process of col¬ 
lective bargaining. We must therefore look to the con¬ 
ventional uses of the seniority system in the process 
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of collective bargaining in order to determine the rights 
of seniority which the Selective Service Act guaran¬ 
teed the veteran.” (Emphasis supplied.) 337 IT. S. 
at 525-26. 

By the same token, in providing reemployment rights only 
when a person leaves “a position in the employ” of an 
employer, the Act uses the term “position in the employ” 
without definition. Here, just as in defining seniority, the 
courts “must look tc the conventional uses in the process 
of collective bargaining.” In the present case this can 
lead only to section 27 (a) of the collective bargaining 
agreement, and to the conclusion that plaintiff Barbee was 
released under that section. 

The fortuitous choice of words in writing a letter of 
notification cannot vitiate the clear legal effect of releasing 
a pilot employee under section 27 (a) of the contract. 
Barbee, like any other co-pilot similarly situated, knew 
that he was being released from Capital’s service due to a 
reduction in force under section 27 (a). And this Court 
clearly ruled in the Edwards case that a person so released 
was no longer in the employ of the company. The problem 
here is not the mere meaning of chance words; it is the 
legal effect of a release under section 27 (a) of the con¬ 
tract. On that point the law is clear. 

Plaintiff further attempts to minimize the controlling 
effect of the Edwards case by quoting from that opinion 
where it states that the ruling should be confined to the 
narrow limits of the facts in that case. (Brief, pages 
24, 25). What plaintiff does not make clear is the 
fact that this word of caution was addressed to an entirely 
different aspect of that case and had no relation what¬ 
soever to the Court’s ruling on the legal effect of a release 
under section 27 (a) of the contract. The Court had found 
that in some circumstances the award of a System Board 
of Adjustment is subject to judicial review. It quite prop¬ 
erly limited this finding by emphasizing the narrow limits 
of its ruling. But that phase of the Edwards case has no 
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relation to the instant problem, and its introduction sejrves 
only as another attempt to obscure that portion of the 
opinion which clearly controls the problem at hand. 

Similarly, plaintiff’s reliance on Fishgold v. Sullivan 
Corp., 328 U. S. 275 (1946), is not in point. Contrary to 
the allegations of plaintiff, Capital did not contend ini the 
court below, nor does it contend here, that a person on fur¬ 
lough does not occupy a position in the employ of a Com¬ 
pany. Rather it has been the consistent position of Capi¬ 
tal that plaintiff Barbee was not on furlough from Capital 
at the time of his entry into the Air Force. Capital’s Posi¬ 
tion on this matter is based upon this Court’s clear and 
unequivocal ruling in the Edwards case, holding that a per¬ 
son similarly situated (released from Capital’s service un¬ 
der section 27 (a) of the contract) is not in a position of 
employment with the company. There is nothing incon¬ 
sistent between the Fishgold case (wherein the nature of a 
“furlough” on each of nine days was discussed) and;the 
Edwards case. This Court itself considered the effect of 
the Fishgold case in reaching its decision in the Edwards 
case. It found the two cases compatible but distinguish¬ 
able. (176 F. 2d at 757). This Court held as a mattef of 
law that a pilot employee released under section 27 (a) of 
the contract is not on furlough within the meaning of the 
Fishgold case. Therefore, the Fishgold case is not [ap¬ 
plicable here. 

There is no genuine issue as to the fact that Barbee was 
released from Capital’s service under section 27 (a) of the 
labor agreement, and the law is clear that a person so re¬ 
leased is no longer an employee of the company. Not hav¬ 
ing been an employee of Capital when he entered the Air 
Force, plaintiff Barbee clearly has no reemployment rights 
under the Selective Training and Service Act. Accordingly, 
the order of the court below, granting Capital’s motion for 
summary judgment, was entirely proper and should be 
sustained in this Court. 
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n. 

There Being No Genuine Issue as to Any Material Fact, the 
Court Below Properly Granted Capital’s Motion for 
Summary Judgment. 

Rule 56 (c) of the Federal Rules of Civil Procedure pro¬ 
vides with respect to summary judgment as follows: 

“The judgment sought [by motion for summary 
judgment] shall be rendered forthwith if the plead¬ 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” 

The order of the court below, granting Capital’s motion 
for summary judgment, fully complied with the require¬ 
ments, intent and purpose of this Rule. 

In the court below there was only one material fact upon 
which the court’s order granting summary judgment had 
to be premised; that is, that plaintiff Barbee had been re¬ 
leased from the service of Capital under the provisions of 
section 27 (a) of the contract between Capital and the 
pilots in Capital’s employ. The affidavit of Mr. H. J. Reid, 
the Manager of Flight Operations for Capital, which was 
attached to and in support of Capital’s motion for sum¬ 
mary judgment, flatly stated that “Barbee was released 
from the service of Capital due to a reduction in force in 
conformity with the provisions of section 27 (a) of the col¬ 
lective bargaining agreement between Capital and its pilot 
employees.” (Joint App. 50). At no point in the proceed¬ 
ings below did plaintiff question in any way the truth or 
accuracy of this statement contained in the affidavit. In 
fact, in his brief before this Court, plaintiff impliedly ad¬ 
mits that he was released under section 27 (a) of the con¬ 
tract. (Brief, p. 9). Indeed, plaintiff could not contend 
otherwise for to do so plaintiff would have to admit hav¬ 
ing been permanently released for cause under section 
28(a) (1) of the contract. 
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It is clear, therefore, that there is no genuine issue as 
to the material fact that Barbee’s release from Capital was 
under section 27 (a) of the contract. This Court having 
held as a matter of law that a person so released is no 
longer in Capital’s employ, the action of the court below 
in granting Capital’s motion for summary judgment Vas 
entirely proper. Indeed, the court below could have 
reached no other result. 

Attacking the order granting summary judgment, plain¬ 
tiff has alleged time and time again in his brief that the 
court below based its order on Findings of Fact and Con¬ 
clusions of Law entered by the same court in another 
phase of the case, namely, the denial of plaintiff’s earlier 
motion for a preliminary injunction. (App. Brief, paj^es 
4, 8, 29, 31). The record clearly shows plaintiff’s allega¬ 
tion to be a misstatement of fact. 

In direct support of its motion for summary judgment, 
Capital filed with the court below the aforementioned affi¬ 
davit of H. J. Reid, which affidavit included as exhibits all 
the applicable collective bargaining agreements. (Joint 
App. 50, 51). In addition thereto, Capital filed with "he 
court a memorandum of points and authorities in support 
of its motion. In opposition to Capital’s motion, plaintiff 
filed an affidavit (which at no place denied that plaintiff had 
been released under section 27 (a) of the contract) as well 
as an opposing memorandum of points and authorities. 
(Joint App. 51). Acting upon these “various affidavits, 
exhibits and memoranda,” as well as upon “oral argument 
for both parties,” the court below properly found that 
“there is no genuine issue as to any material fact and that 
the defendant Capital Airlines, Inc., is entitled to a judg¬ 
ment as a matter of law. ...” (Joint App. 54). 
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m. 

In Any Event, Plaintiff Had Previously Been a Temporary 
Employee of Capital Airlines, and the Court Below 
Could Have Granted Summary Judgment on This Ad¬ 
ditional Ground. 

The court below could have granted Capital’s motion for 
summary judgment upon still another basis. The tempo¬ 
rary nature of plaintiff’s position with Capital would in 
itself preclude plaintiff from having any reemployment 
rights under section 8 of the Selective Training and Serv¬ 
ice Act. 

Section 8 of the Act, in providing for reemployment 
rights, specifically states that the person must have left 
“a position, other them temporary position,” in order to 
be eligible for such rights. Plaintiff Barbee during his 
short service of less than six months with Capital, was 
admittedly a probationary co-pilot. As a probationary 
co-pilot, plaintiff could have been discharged at any time 
during his first year’s employment without any reference 
to relative seniority or right of appeal from such discharge. 
(Joint App. 41, 43). The courts have repeatedly held that 
a probationary employee is only a temporary employee 
who, by the terms of the Act, is not entitled to statutory 
reemployment rights. Lesher v. Mallory & Co., 166 F. 2d 
983 (1948); Johnson v. Interstate Transit Lines, 71 F. 
Supp. 882, affirmed at 163 F. 2d 125 (1947); Doyle v. Divi¬ 
sion No. 1127, 76 F. Supp. 655, affirmed at 168 F. 2d 876 
(1948). 

In the present case there is no assurance whatever that 
plaintiff Barbee would have completed his probationary 
year with Capital Airlines had he not entered the Air 
Force. By the same token, there is no reason to believe 
that he would have achieved a permanent status with Capi¬ 
tal Airlines. In the Lesher case, supra, the plaintiffs (who 
had been probationary employees) argued that if they had 
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not been drafted they would have attained permanent posi¬ 
tions. The court answered this contention by saying: 

“That, of course, is in the realm of speculation and 
does not aid plaintiffs’ cause. The purpose of the A|ct, 
as we have shown, was to preserve for veterans upon 
their return the employment status they occupied at 
the time they left for military service, and not to cre¬ 
ate a status which they never had, even though it mi^ht 
have been attained had they not been called.” (1166 
F. 2d at 986). 

Upon the authority of the foregoing cases, it is cle^r 
that plaintiff was only a temporary employee during l}is 
employment with Capital Airlines. Therefore, even if ^e 
assume (contrary to the facts and contrary to the find¬ 
ing of the court below) that plaintiff did continue in the 
“employ” of Capital after his release, nevertheless thlat 
employment was temporary, and consequently plaintiff had 
no reemployment rights under the statute. Hence the coujrt 
below could have properly granted Capital’s motion fcpr 
summary judgment on this basis instead of ruling, as it 
did, that plaintiff was not an employee of Capital when lie 
entered the Air Force. 

CONCLUSION. 

In view of the clear fact that plaintiff was released frofii 
Capital’s service under section 27 (a) of the labor agree¬ 
ment (and thereby became unemployed within the unequiv¬ 
ocal meaning of this Court in the Edwards case), plaintiff’s 
subsequent entry into the armed services could not possiblV 
confer upon him any reemployment rights under the Selec¬ 
tive Training and Service Act. The order of the court bd- 


I 




16 


low, granting Capital’s motion for summary judgment, 
should therefore be affirmed. 

Respectfully submitted, 

Robert B. Hankins, 

Macon M. Arthur, 
Attorneys for Appellee, 
Capital Airlines, Inc. 

Stockton, Ulmer & Murchison, 

1016 Ring Building, 

Washington 6, D. C., 
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